I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5895 OF 2008

M s. Sundaram Fi nance Ltd. ... Appellant(s)
Ver sus
Assi stant Commi ssi oner of |nconme Tax, Chennai ... Respondent (s)
Wth
Cvil Appeal No. 6388/ 2012 (arising out of SLP(C) No. 11552/2009
and Civil Appeal No.6389/2012 (arising out of SLP(C) No.
11191/ 2009)
ORDER
ClVIL APPEAL NO. 5895 OF 2008
This civil appeal is filed by the assessee. Assessee is a Non
Banki ng Fi nance Conpany. This «civil appeal concerns assessnent

year 1998-99. Assessee had filed its return of income for assessnent
year 1998-99 for total incone of Rs. 50, 38, 16, 950/ -.

The substantial questions of |aw which arise for determnation in
this civil appeal are as follows:

"1. Whet her on the facts and in the circunstances of the case,
the Appellate Tribunal was right in law in holding t hat t he
appellant is not entitled to deduction of the ’'provision nade
in respect of Non Performng Assets which are considered
i rrecoverabl e?

2. Whether the Appellate  Tribunal was justified in not
appreciating that the provision made in respect of Non
Perform ng Assets if not allowable as a bad debt is allowable
as a business | o0ss?

3. Wiet her on the facts and in the circunstances of t he
case, t he Appel | ate Tri bunal was ri ght in
treating the anmobunt of Rs. 36,47,585/- <collected as contingent
deposit as Income of the Appellant?"

At the outset, Shri Preetesh Kapur, |earned counsel appearing for
the assessee, fairly stated that questions 1 and 2 have been answered by
this Court in favour of the Departnment vide judgnent dated 11.01.2010 in
the case of Southern Technol ogies Ltd. v. Joint Conmi ssioner of Income Tax
(320 I TR 577).

The only question which this Court is required to answer is
whet her t he Tri bunal was ri ght in treating t he anount of

Rs. 36,47,585/- collected by the assessee as contingent deposit, as
income of the assessee under Section 28 of the Income Tax Act, 19617
Assessee is engaged in t he busi ness of hire pur chase
fi nanci ng, equipnent |leasing and allied activities.
The only question which this Court needs to answer s

whet her t he af orestated conti ngent deposi t is i nconme of
t he

assessee. Assessee has been collecting certain sunms as "conti ngent
deposit" fromthe |easing/hire purchase custoners wth a view to
protect thenselves fromsales tax liability. These anounts have
been col |l ected on ad-hoc basis. Assessee di d not of fer such suns
to tax as incone on the ground that such suns were collected as

contingent deposits.

The case of the assessee before us was that the said collection
was in anticipation of sales tax liability, which was disputed.

For assessnent years 1997-98 to 2000-01 orders were passed by



Sal es Tax Authorities levying |lease tax on inter-State and inport |ease
transacti ons executed in various States, (as deened sales pursuant to the
Forty-sixth Anendnent to the Constitution) against which the assessee
herein had filed appeals, which even today are pending before the High

Court (sone appeals, however, are pending before the Tribunal). For the
assessnent years 1986-87 to 1996- 97, the Tribunal has disallowed the
assessee’ s appeal s agai nst which the assessee has filed appeals
before the Hi gh Court, which are al so pendi ng. These facts
concern di sputes raised by the
assessee concerning its sales tax liabilities with which we are not
concerned in this civil appeal. According to the assessee, in order
to safeguard itself against, inter alia, the said sales tax liabilities
the assessee received Rs.36,47,585/- as contingent deposits from
its custoners which were "refundable" i f t he assessee was to
succeed in its challenge to the levy of the said sales tax. Accor di ng
to the assessee the sum of Rs. 36,47,585/- s, therefore, an inprest

with a liability to refund, that the said sum bears the character of

"deposits" and hence not taxable in the year of receipt but is taxable

only in the year in which the liability to refund the sales tax ceases
(in case the assessee fails in the pending sales tax appeals).

It is nowwell settled that in determning whether a receipt is

liable to be taxed, the taxing authorities cannot ignore the |ega

character of the transaction which is the source of the receipt. The

taxing authorities are bound to deternine the true |legal character of

the transaction. |In the present case, the assessee received Rs. 36, 47,585/ -
in the assessnment year 1998-99. As per the statenent nade by | ear ned
counsel for the assessee in Court on 6.09.2012

(which statenent is ordered to be taken on record and narked "X'), t he
said sumof Rs. 36,47,585/- was not kept in a separate interest bearing
bank account but it forned part of the business turnover. In view

of the said statement, we see no reason to interfere with the inpugned
judgnent. Applying the substance over formtest, we are satisfied that in

the present case the said sumof Rs. 36,47,585/- constituted incone. The
said anount was part of the turnover. The said anmount was
collected fromthe custoners. The said amount was collected towards

sales tax liability. The said anmount formed part of the turnover
For the aforestated reasons, the judgnment of this Court in the
case of CIT v. Bazpur Co-operative Sugar Factory Ltd. reported in (1988)

3 SCC 533 is not applicable. That j udgnent concerns Loss
Equal i sati on Fund created by co-operative society carrying on business of
manuf acture and sale of sugar. |n cases of sugar co-operative societies
principle of nutuality applies. Such principle does not apply to
the present case. In the circunstances, the j udgnent of this
Court in the case of Bazpur Co-operative Sugar

Factory Ltd. (supra) has no application to this case. The civi
appeal of the assessee is, accordingly, dismssed with no order as to
costs.

Civil Appeal No.6388/2012 (arising out of SLP(C) No. 11552/2009 and Civi
Appeal No. 6389/2012 (arising out of SLP(C) No. 11191/2009)

Leave granted.

In view of the order passed in Gvil Appeal No. 5895 of 2008, both
these appeals filed by the assessee are also dismissed with no order as to
costs.

[ MADAN B. LOKUR]

New Del hi ,
Sept enber 11, 2012.
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Cl VI L APPEAL NO. 5895 OF 2008

M S. SUNDARAM FI N. LTD. Appel | ant (s)
VERSUS
ASST. COMM SSI ONER OF | NCOVE TAX, CHENNAI Respondent (s)

(Wth office report)

Wth S.L.P. (C No.11552 of 2009
(Wth prayer for interimrelief and office report)

S.L.P. (© No.11191 of 2009
(Wth prayer for interimrelief and office report)

Date: 11/09/2012 These Matters were called on for Orders today.

For Appellant(s) M. Preetesh Kapur, Adv.
Ms. Radha Rangaswany, Adv.

For Respondent(s) M. Rajiv Dutta, Sr. Adv.
M. Arijit Prasad, Adv.
M . Nedumar an, Adv.
Ms. Anil Katiyar, Adv.
for M. B.V. Bal aram Das, Adv.

Hon' bl e the Chief Justice pronounced the Oder of the
Bench conprising of His Lordship and Hon’ble M. Justice Madan B.
Lokur.

Cvil Appeal No.5895 of 2008:

The civil appeal of the assessee is dismssed with no
order as to costs.

Civil Appeal No.6388 of 2012 @S.L.P. (C No.11552 of 2009 and
Givil Appeal No.6389 of 2012 @S.L.P. (C No.11191 of 2009:

Leave granted.
.2/ -

In view of the order passed in Cvil Appeal No. 5895 of
2008, both these appeals filed by the assessee are also dismssed
with no order as to costs.

Al ka Dudej a ] [ I'ndu Satija ]
R -c

[
A. um P. S. Court Master



[ Signed Order is placed on the file]



