IN THE HIGH COURT OF KARNATAKA AT BANCALORE
DATED THIS THE 2157 DAY OF JANUAKY 2058
PRESENT
THE HON’BLE MR. JUSTICE DEEPAK VERMA
AND
THE HON’BLE MR. JUSTICE K.L.MANJUNATH
LT.A. #0920 OF 2004

W’

B3.K.SURESH,

Professor & HOD

Mechanical Sngincering,

JNN Collcge of Enginccring,

SHIMOGA. .. APPELLANT.

{Ry Sri.A.Shankar, Adv.;
AND:

The Income Tax Officer,

Ward - 3,

Na, 73, 100 Feet Road,

Gopals Gowda Extn.,

HIMeGa. .. RESPONDENT.

{Ry Sri. Aravind, for
Sti. M.V.Seshachala, Adv.)

N I R

This 1.T.A. filed under Section 260)-A of the income Tax Act,
1961 arising out of onder dated 22.10.2003 passed in [TA
No. 184/ BANG/ 2001 for the asseasment year 1994-95 praying to
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allow the appeal and set aside the order passeri by the Income Tax
Appellate Tribunal, Rangalore in {TA No.184/RANG/ 2001 dated
22.10.2003 by holding that the disallowence wade by the
Assessing Officer is not prima facie for charging tax under Section
4 of the Income Tax Act, and conssguently deieie the tex levied

thereon for the Assesament Year 199405 and efe.

This 1.T.A. coming on tor Fined Hearing thiz day, Despak
Verma. J., delivered the following:

JEDGMENT
Heard Sri.A.Shankar, lsamed counsel appearing for the
appellant and 8ri. Aravind, lesried counsel appearing for the

respondent.

2. This appenl under Section-260-A of the Income Tax Act, 1961
(hereinafter ahall he referred to in short as “the Act’) has been
prefeiterd hy the assessee against the order passed by the
Assensing Officer, confirmed in appeal by the Commissioner of
income Tax (Appeais) and farther confirmed in further appest by
the Income Tﬂx Appellate Tribunal, Rangalom Rench. All the

afaresaid orders are subject matter of challenge in this appesl.
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3.

Facts, in short, are as under:

“Appellant - assessee was a Profensor
and was the Head of Departmeni n
Mechanical Fngineering  Seciion o NN
College of Engineering, Shimoge and was
assessed to tax with the Income Tax Officer,
Ward(3}, Shimoga. The nsaessee  had
purchased National Savings Certificates (in
short “NSC”) during the financial year 1992-
93. The T[Hrectorate o Small Savings,
Government of Kemataka, @8 A measure o
=aconrage smeall agvitgs, amongst the pubtic
framed & scheme awnder which it offered
different prizee 1o the persons who had made
investment in a small savinga scheme
throngh » incky draw. Ry virtie of the
purchase of NSCs, the assessee had become
entiticd fr a coupon.  Acvordingly a conpon
was issned to him. In a8 lncky draw held by
tiie Directorate of Small Savings, he was
adjudged as prizewinner, having bagged third

prize.

The said third prize was 8 commerncial
flat at Rangalore of the value of
Rs.3,00,000/-. However at. the request of the

ansessee, he was awarded Indirs Vikes Patra
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Appeliate  Tribunal

of the valie of Rs.3.5 Inkhs in lieu of
commercial flat.  The assessee fiim] the
returm of inocome for the asaﬁaamcﬁt LT
1994.95 and cilaimed exemption wunder
section 1O03) of the Aci of R&.3.50,000/ -,
being the then market vaiue of the said InGira
Vikas Patra, even thoughn the face velue of the
same was Rs.5,006G,000/ -.

The Asseasing Oihcer in the order of
assessment under Saction 143(1)(a) of the Act
negatived  the axemption ciatmed hy the
sasceasee, The asseanee contested the issue
beibre the Commisasioner of income Tax
FApDesis) by nreferving an appeal hefore him.
However tive sawl appesl also met the fate of

dismigsel,

Feeling agarieved therehy the asseasee preferred further
appeal before the Income Tax Appellate Tribunal, chalienging the

oriers paased by hoth the aforenaid anthorities. The Income Tax

pceeded to decide the asaeases’s appeni againat him, Hence thia

appeai under Section 260 of the Aat.

™

considering the matter from all  sangles,



3. The following subsiantial questiona of lew arise in the

aforesaid appeal:

1. Whether on the facts  end  in  the
circumstances of the case, the Tribuingl vwaa
right. in Jaw in hoiding that incentive award
received by the appailant/ assessee
conatitutes lottery income on the facts and in

the circumsances of the caae?

2. Whether the Tribons! was right in lew in
holding that punchise of National Savings
Ceriificntes. hy  the appellant/assessee
aonstitnies - payment  of  consideration o

participate in the iottery?

6. fiven thongh more anbsatantial questions of iaw have been
formilaten by the appellant in the memo of appenl, however after
having henrd the learned counsel for the parties and after perusal
of the recond, we are of the considered opinion that only the
afaresaid (wo guestions of law as formulsted shove wonkd arise for

oMT consideration. .-l.@)




7. The aforesaid questiona of law which have been projected
hereinabove stand squarely anewered hy the [ifvinion  Rench
Judgment of the Madras High Court in the case of Commiasioner
of income Tax Vs, Deputy Direcine of" Small Savings Mm,
wherein the question was with regamd {0 the nizaning of the word
“Iottery” and prizes awarded under Savings Schemes operated by
the Government. In ihe said juigment after considering the
meaning of the word “lottzry” as has hean found in various legal
dictionaries of English and other text books, it ‘ﬁaa been held that
giving of coupen agsingt natchase of National Savings Certificates

would a0t fmll within the definiiion of inttery.

8, Sention 194-R of the Act was amenderd with effect from
01.04.1972 hy the PFinance Act, 1972, It introdnoed Section
1G4-R, a new sub-clause (ix) was intoduced in the definition of

*incsme” in S=ciion ‘2(‘24) of the Act, which reads thus:

“224) ... .ot i e

(ix}) any winnings fiom lotteries,
crosaword  puzzies, races inchiding horse
rmoes, cand games and other games of any sort
or from gambling or betting of any form or

nature whatsoever. 'T&



Thua, winnings from lotteries on and after April 1, 1972 were
inchided within the scope of the definition of ‘-inmmc' and the
person responsible for paying tn ANy person sny inoome in eXcess
of mipees five thousand by way of winnings em lottery, was
required o dedact income tax on the amount so pail st the mtes

in force.

Prior to Aprit 1, 20X2, the Act did not contain 4 definition of
“Iottery”.  In the Rinance Act, 20001, ar explanation was added

helow Sectinn 2{24)fix}, which explanation reads thus:

‘“Txpianation.- For the parposes of this

suh-cisuee,-

() lottery’ inchides winnings, from
nrizea awarded to any peraon by draw of lots
or by chance or in any other manner
whatsoever, ander any scheme or

sirangement by whatever name called;

{ii) ‘cand game and-other.game of any
sort’ inchules any geme show, an
enfertainment programme on television or
electronic mode, in which people compete to

win prizes or any other similar game;”
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The aforesaid amendment would show that it does not have
any refroapective effect. it han been made applicanls prospectively,
Thus theae amendments have no application to the fote of the
instance case, an it pertain (o the asrensment ysar 1994-95 and

the amendments are subsequent,

Q. infact, in view of the jnrigm&t of the Madras High Court in
the matter of Deputy Director of @mali Savings supm, this appesl
has o be alilowed. The orders pansedd by the Ineome Tas Appellate |
Tribunal, Commixsioner of incsmwe Tax (Appeais) anrd the Assessing
Officer are (o be set saide anvd queshed. There mmeina nodoubt in
our mind that the incentive prize weceiverd by the asarsare on
acenint of the conpon given to him on the atrength of the National

Savings Certificates, woukd not fall within the definition of lottery.

10.  However, learned counsel appearing for the respondent has
atrenuoasly iried to argue before us that even if the aforessid
- judgment is taken into considerntion, this appeal has to be
dismiased. He has tried to refer o the jndgment of Madrs High
Court in which reference has been made to the case of Imperial

Tohacco I4d. Va, Attormey General




However, despife giving our serions oonsiderstion {0 the whole
issne, we are neither convineed nor impreased hy the line of
argument advanced by the learned counsel for the respondent -

Revenue.

1. In the tight of the aforesaid discuaeions, ve have no
hesitation o hold that all the antharities below committed an error
in adding the prize monsy awarded in the assessee on conpon and
draw thereof to the income of the asseas=e. Thus the aaid orders
deserve to he sot askie and quashed and are hereby set aside and

quashed.

12, The appesl atands sliowed.  The queations of law arme
accordingly answererd i favonr of the assessee and agsinat the

Revenue.

Sd/=
Judga

AGV. Judge



