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These FTAs e filed under Sechon 260-A oi I T. At
1981 atising oot of order dated 23122007 pased in [TA
Nos 533 Bang /1997 12 ITA Ao, 1712003, 532 8anpf1 997 in ITA
Ne, 1TI2003 and 334/Bang1997 in ITA No. 172/2003

respectively for the Assessment year 1993-94 end eiz.

These appedls having been heard and reserved and coming
on for premooncement of Judgemamt this day, ANAND

BYRAREDDY 1, delivered the follovwing:-

JUDGMEXNT

These appeals are by assessec: who helong Lo the same
Famey DPemp aggrieved by a cormmon ordet, they have preferrsd
thepe separate appeals As the issues and questions of baw that
arise for congideration are identical, the appeals are disposed of by

this common judgement.
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1. The fects a we relevant for comsmderstion of these
appeals are ar follows:

The appeliants had, a0 co-cuwmets of a commanmal compdni,
carded ot consituction theroof and had declared a iotal cos of
comsruction in their respective retmms of income for the
emesment vewr 1993-M & R: 4255447 Whemas the
estimation framed by the Departmental Vatuaiion Cfficer wis at
Rs 6227.79% Thevefore, Wa 1930 i3 was tesled as

unexplzined income, squally m the hands of the three appellants.

3. And futhar, the eppelteats had received o sum of Rs.
16,85 040 ag so-owners from their tenant who had occupisd hwo
shap units separzed by a common wall - the abevs amount was
paid a3 conmifaration for parmitting tha lenank o create a opening
in the wall for the tenant’s convenience. This smount was treated
85 B 2oz aeceipt and one-third share of each of the appellants
was assesasd to 1ax by the department, out of the s2id pmownt of

Re. 16 85 lskh (R3. 5.61,667).

4  The appellants challanged the assessment ordsrs by vy

of individoal eppeals before the Commissioner of Income Tax.
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By a coremor order dated 31.2.1997 the Appellate Commiscione:
redaced the setimale of cost of comstructiom 1o K= 5568015
Onesthird of he o4 amound (Ra. 4,33.458) in respepi ef vach
aEessee. was diected 10 be taxed. Insofar es the recaipt of R,
16.85 lakh war concemed, it was held not to be 8 reveme: recept
med one-third of the @nonns in esch wrexe s case was directed
to b dziered  The aovessee’s as well as the Revenue preferrad
gpprals before the Movme Taa{ Appellate Trizinal challenging the

ghove common order,

% Dwing the pendency of the appeals the Kar Vivad
Samadhas Scheme 1998 (hereinafter referred to a9 the "Scheme’
for brevity) under Chapter IV of the Finanee [WNo 2) Act, 1908
(heremafler refered (o ag the Act for hrewity) wag introduned.
The obieei of the scheme as contatned in Sections §6 to 98 of the
ssid At was a5 explained by the Finance Minister in his speech
(See {1999) 231 TTR (st) 67

“Litigation hok been the bene of both dirsct and
mdiract txee. A lot of eneriy of the Ravetus Doparimsnt
10 aing f2dtaed o poroing 8 large mumber of liigtiona
pawding o different lavels for long, periods  of Lime.
{"nsidarabie nevenwa also goty Focked up 1o much dispudes.
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Deelogging the myaten wifl oot only wcentivies honest G
nevans, woable Coveriment 1o reeliss dn easonable daes
airch eorlisr bt coupled with administrative f spanred,
wonld alep make the sywem tore nsfriendly. I
thetwfire, propess 1o inrodoce 4 new schomre rabied
“Somadhan®

§ The asssssee — appellants, seeking to aved of the banefit
of tha scheme, made & declaraiva nader Sectun 28, in accordencs
with Sewction 89, of (e tax wresrs end hied pad the taxes a5
determingd by the Commissoner of ncome Tax (CIT), who in
turn had issaed 4 cortificats, in that regaod, under Seckion 9G (2],
read wiub Scction 51 of the A, On the basis of the certificats
iswned by the CIT, the sppeals of the asseasee before the Tobunal
were dismissed @ withdmwn es on 3052002, However, the
appeals of tie revenus, which were alio pending, were not

withdrazm

T AL the hearing of the appeals of the Hewvenue, a
prefoningey cbjection we rawed, by the assessees, & 1o
mameinability of the same. The abjection was to the effect thet
the dispute reiating to the Income tax for the impugned assepement

years having been sotthed under the scheme and the payment of the

G



taxes i determined having been cerified — the appeals by the
evenne . pertaining to the vary assesgment year woud also b

irfractons.

8. The Tribunal however, hee opined toat the setlemymt
proferred by an assesses, in Telation ko is own appedl will not
have any bearing on the cross appresl Bled by the revenue as long
B the ausevaac does not opd to geitic the igsus under the schame
sven m respect of soch other crons gopsxl of the revenme.  And
accnnding!s 1gectad the seid preliminery objecton of the
asseEeas. And proceeding to consider the appeals of the revamue
on merits hag reversed the order of the firat appellate authority to
the cffeut tha any consderation received by a owmner of property
in meheen for the ogcupation and permission for usage of the
property is tameble as emit receipts wnder the tncome Tax Act and
cemerol b tuken te be capital in nature, While rejecting the cther
oonteptson mepardmg the computaion of sstimated comt of

congiruciion a3 baing enrofie0ns.

¢ Tt 1= an the above backgrotnd that the present appeals are
filled. While admittng the appeal to file, thizs Court had opined
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thet the gaestions of law as framed in the memorendurn of ippzal
do arise for consideraion  The questions of law are ag follows.

-‘wiml. Whether oo the faciz ond in the
vircnnetences of the cade, the Tribueal wae right i
allowing the Revorupe appoal m seepact oF recsipt of Do
16,85,000 by Coegwmors; combrery fc indruction dited
16,11 1898 jemed under Section 96(1) of Finanoe At (2)
af 19987FLY 5.5 1998, which ie bmdrg oo evines, (vide
Ammexore ‘B~ page) [234 ITR{nt)SI]

2

igdnatron-oftaw [ Whethe the Tribunal <vea correet in
rejeting ‘he nobjectiro of the ippellzee agmingt the
nLdaieimability of penl tnepite of appeilents hoving filed
a det larmtion Qi EL V5.9, 1992 acheme, and o certificabe
el b dangned mitho ity thoreol.

Qfﬂﬂﬁﬂbfwi Whathar the Tribmogl cught ta have
wrrlied the inamaicas of CB.D-T. /Finanod Depariment
irEmed oode Jection P of Fomoe  Act{2)
ITUR.Y 5.2 100K, reported 85 F. No. 1459 145/98-T. P{L)
dmted 203,09 1908 vide (1998) 233 ITE (m) 51 (vide
Amsemuse ‘P’ — pege), md wpheld te nom-nxniainginlity
of sppanl of Rvvanue.

Mﬁﬁm 44 Whether Tribunal oaght ta huve
spphed the decision of Delh: High Cogrt in All Indin
Federatien of ‘Tax Prao ficesn Va. U.0.I(1999) 236 ITR 1
(D!}, (Wide Annexurs ‘& — page) holding thet tHhe
¥ 5.5 1998 will apply lo both the Asxsssmers appeals md
DeponmentilFevenues appesl peading snd  diamineed
waeal of Departnl entdRearonns.
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4b, Whether the Tolimal cught to have
uphe!ld the ctam of epelimd for exempiion an cwpikal
racmipt the am ount of Bx. 5,61 666 recrived es co-coner.™

16. Heard the Counsel for the partizss.

Shri M.V Javeli gypearing for the appeBents cofitsnds as
follows.

That the Tribunal wes in erzor in holding that there ought to
be two separets declurations meds wdsr the scheme - merely
becans: the revenoe hawl alse fted appeals against the very
rmpugned onder, whereby 2 cerisin rebief had been granted by the
firgt oppellais sthority o fevour of the eppellems, He would
point ozt that thers is no such provision under the scheme which

Tequires such declarations in respect of the same smsessment yedr.

That the Tribunal has failed (o consider the decision of the
Dl Haph Court in the case of AN Mdby Federation of Tax
Practtoners V5. Union of India (1999 238 ITR ! wherein the
Cemstitational validity of the scheme weas chellenged by way of 3
pubkic interest petition and a division bench of the Delln High
Comrt having held that the proviso to Section 92 of the Act wag

altra vires Asticle 14 of the Constitution of India This has been
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pecepted by the Central Government.  The Tribunal has failed t
eppreciats the effect of the said dacimon.  And funber on meris
contends thet the Tribunal was in amor 6 holding, that the secepl
of Rs, 1585 Takh 8 being 4 revenue receipt, since the same wup o
hanap-sum paymeni for a convenience peovided (o the tepant and

was in the neture of a capital recerpt,

il  The Councel would plzce raiiawe on the following
gathonitics i FUpPGIE OF The appadis.
g A clapiicetion issued by the Cenmal Board of Direct Taxes
beasing No. 149/1435 98-TPL (See. 233 [TR (st) 50 wherem i

has haen clanfed that the Depatiment undersiands the schams

to %= a .. ... "Package for settlement of tay arrears of a
pariouiar aFsssanent year in entirety .. And thal an

asvessee could not seck seitlement of part of arvears towards
irevest, wiuler the scheme while reserving & night of eppesl
apame {he quanivm of income or tax,

By All Tudia Federation of Tax Practitionsrs Ve Union of India

and oithers (1999) 236 ITR |
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) Press Relesse dated 26,11.1998 isvued by the BT to Siate

d)

deticion of the Delhd High Court, in 234 ITR 1

that the Cenbral Governmen! hap decided fo accopd e

Kilick Nixon Limited Vs, Deputy Commissioner of Income

tax and others 258 [TR 627, Whemm it is held,

“Tha ordet 1o be made by the demgnated acthortty
vodér tha Kar Vivad Sangedian Scheme mder Saction 20
of the Flogsee (No.2) Ack SUE. i a consldorsd onder
which 13 intended to be conclowve i meopect of trx arears
2 Fums payEble 23er det v nation trwards full wnd fionl
ueitimeme of fog ameers. Dnce 1he deolorart mokes
pegmment of tha amenn dsennined voder Secion 90, the
imwmty soder syaton P1 spongs ite offect. Upen rch
deslardeon hapy mude, ko arean being detammed and
puid and cetificae ioned vader section 92, thees g o
seripdicion for the Asteming Officer to reopen the
Ereianent by 2 aotice under Saction 143 of the Incom »tax
Ak, 1941, sxcept where the caue falle under provise 2 to
Rib=edicn {13 of Sedicn 90 when & iz found that any
mstana poticoler famuhed in the Jeclaration ia found te
be Fajee

8) Nidet Construction Company Privale Limited V3.

Tax DFfiger {2006) 204 CTR (MP) wheren it i8

follows:

“Iny view of the fct that proviss to Section 92 wos
argch down by the Dolhl High Caurt saad the Deparbm ent

%=

Income

hetd as
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Aeelf proceadsd to actapd the deninivnm, the Daparbnent
caonot irw to take 4 differenr stand from (he poaiion 19
whish it sands comemilted Howewer, if the Departm oot
flpds that any meteripl patiouler funished in the
declararion iv Palee, it cmn abvwayve approach the derignatied
mtfLorty for cancollation of the cenifican: uader the Fice
peayvise to Section 99(1) or for smsndmeni ooder the
ngeond provise or for such othar action & i8 pensiissibie
urcler the miid Finance Aci.  Fiowever, onew the valyd
sdmofarativn his besn mads and tdi e declerm ios cottinues
1 b valid, the Departmem™s appeel pzal) not meevive. The
ypeals pending celeiv e Thbupal am dunsmd W
having become Mbustoons. in wview of the certificate
granted uadar 2acticn 9407

The Cowmsel wonld hence rray that the appeals be allowed

and the roestiong of lavr be answered in favour of the a3geanses.

1> Per contra, Shri M.V Scshachala appeanng for the

consequences thet waould ‘a:'lwrs:;ly affect the Rewvenue.

He seeks to rely on the following, anthorties:

&
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Reoverie seels 1o fastify the view taken by the Tribunal and would
submil thet &y other being teken msofar as the declaration of the
avosace under (he scheme perigining to his own eppeels, elso
anplying to the appediz of the Revenue, would have far-reaching

u) CEDNT s clarification Ne., 145/15298-TPL dated 17.12.1998,



W Ugniar of India Vs, Omkar 5. Kanwar 258 [TR 761 wherein on
the % lovwmyg facte it was held as follows:

A Liovited, company, wes chegring, far parposes of
exciee iy, certain byres on the Lasia kot G nree
w2 Tor yee m drashers. 3w found tam tvere tyros
wers being fitted to Hght covmercing veidclea The
Commiasioner of Cettral Ex2ii insped ahow-necise
ontices tu tha compeny as to why excies duly wmd
ponalty should aor be Tevisd, To the exmne ahow
cayse motices toe directe’nfticers of tid ~otapEny
were wies calind upon dc ehow caue == to why
pnaky B oot mpoeesd 2o thswe, The company and
ita dreciafaffivers rplimd to (e ahow-canse cotices,
The Commismoner studicired the dhow-caise
porices 2nd called gpon the company to PEY SXCIES
duty pnd elsa 4 peoskty  The Commisgionsr aleo
requeicad curl director’officer to pay & penely
Appeels weis wre@med by the company o welh ae
thi dipectors officarn to the Judems, Excee xid
Gold (Toatrol} Appellate Tribung).  Pending the
sl the compeny @ well = the
diractore'oificwrs filed sweparate declwations under
the Kot Vivad Savpdhen Scheme the setilomsota
wmoonta were detemnined the compeoy peid the
amount o detetmn ined but the directorn'oficers paid
the mmounls 80 detemiined unde protast. Om e
writ p2tition fled by the directora’offlcers in Keanals
the Esrale High Coun directed refupd of
the e oOte paid by them. The Ompersl
High Court diwnismed amiler writ petiticons

&
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Fled by the doectos'officers m Guarst.  On
AppenE 10 the Suprema Court,

Held (1) that wnder the Eer Vivad
Samnsdhan Scheme there 1 ne sdisdicsico on the
eubject muter of the Jammnd potics o thow-canee
notice. Therw i A aotlenieni of the “tax areacs”
Ever though the mame stiow-c2uwe notior cay il
upon Hhé compmy sod e directonfoffican to
ivowscauge, there 1o o sepaste davaed For “tex
arTaars ' agziost the congeny ool e cepars demand
for "tay arreord aguinet e directore'nifices. Each
eabity or person woold bave te fike 4 declarption
weparetely.  The wetflecisat 19 i respect of ench
decimmiion. Section 7] of the Finmnce (Mo 1) Aol
1958, only gives imrcudidty o yepedt of matters
covrend in the deciorwicn. The matar covered in
the deciaation by the compeny s the “tax wraas"
of e company mly md does oot covwe those of the
discta effiosre They would pM ne immunity nder
aectiot: %1 om o seit lement by the company ™

By the sane token of reasoning the Counsel would contend
thed of en appeal having been preferred by the department the
dispise of the department could noi have been seftled by a
dsclarabion only 2 repards the dispute rased by the assessec
alome, thers was however no bar to heve claimed the bemefit of the

Scheme: in respect of the mnownt in disputs, thet was the subject

&
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metter of the Revense's appedl, in a separate declaration i thai

regard And kance would submit that Ehe appeals be distmsaed.

13 In the lipht of the above contenlions wa procesd tc

gxamine the matter on menits.

We mey brst teke nots of the relevant provisions of the
Scheme, which according 1o us would be germane to address the

facte and circumstance: of the prazent case,

The Scheme has com:e into forees on 1.9.1998. From a reading
of the defintiions nnder Section 87 of the Act, it follows that in
relation o an 23gessment year, whether it iy chargeabls
expenditare, charzeable interesl of moome which is th disputa, it
world e cotstreed an the whole of such disputed charpeable
sxpendiiuie. disputed chargeable intezest or disputed income a5 is
relatsbie 10 the disputed tax which 15 conlemplsied;

« Dispoied tax” i9 defined 33 follows:

“{it}) means the wotal taw deterrnaned and payable
in respact of an aszessment year thder any dirsal tax
emactment but which remaing unpaid as on the data of
making e declerunon nnder Secdon 887

z



15

- “Tax amear~” is defmed as.

“(1)  Inrelation [ dinect tax enactment, e amount of (ax,
penalty or intsrest deternuned on or before the 317 day of Mash
1998, under that emactment in respect of an AGsEcsEMent yoRr a8
modificd in consequence of giving efivct to an sppelisie order bot
remaining wipgid on the date of declaretion,”

 Under the scheme, where any peracn mikes a declaration,
after 19 1998 but on or befere 31121998, 1n reapoct of hns tax
gmears — (he mnouni papable wnder the scheme was to be
determined at ke ees specified snder Secton B8, In the case of
a declarsnt being o person s in the imstant cese, was bt thirty

percent o the disputed incorne.

Wahen a declevation iy made under Section B8 before the
Aesigneecs aothority tn the fonn presezibed — such authority shall
within &0 days from the dsie of receipt of the declaration,
datermrere (he amount payable by the daclarant in accordance with
the Schems and grant a Certificate (o the dsclaranl in respect of
the tay arrears payable after such determination towards full and
finul settlement of tax sorears, It is provided thet where emy

reterial partenlar furmished is found to be false, il would be
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presumed as if the declaation wgs never made and all the
consequerices  wndar the Income-tax Act, 1961, under which ths

procetdmys were pending, dhall be deémed to kave betn revived.

14. The declarmtt Wik requized to pay the sumn dsizrmuned
within thirty dsys of the order by the designited suthority and
upom intimation of suwch pavmete, the zuthonfy wounld sssus the
Cetificate 1o the declapant. It is Aizo laid down that where the
declarart had filed ap appeal, apainst mmy opder giving niss to the
tax arresrs, such sppedl would be desmed to have been withdrawn
on the day on which the onder iz passed by the sothonty against
payment fwnde ac 2forazad  Section 92 of the Act does comlain a
Prorviso which lags dowm that in the case of an appeal filad by the
deparment o fazpect of an iwsue retating to the disputed tax
rrear, Gt Sppellas Authority shall decide the eppeal irrespediive
af 4 decleration undey the Scheme,

Sectivn 22 i= reproduced for ready refarance:

92 Appellate enthorily ndt to procesd in cortein
csvet ~ o sppeliate athority shedl procead to dacide oy
iage relaimg to the depuled chargeable expéndibers,

digprited changasble Intered, dispuled incoms, dapuied
weaith, dispated valua of gift o tax mvear speafied in the

=
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declaration and in reapect of winch an order had been msde
worder mottson P by the designated msth oty or the pay sl
of the auEn determiined ooder that ataton!

Frovided tha in vaw = zppral » hisd b &

Departmant of the Contrl Govermmart i respest of s¢h

liree redating to the digputed chargsable sxpendiurs,

fsaputed chargesble interest, diapuléd inoome, Nsputed

wealth, disputad velue of Pt o e ares (oxcept whete

th baw qerear comprises onfy penally. fag or ibeest), the

wroellpe authorib: shall decide the appon! brespective of

sutth deciarwbion.”

15. The eaties Schuvme was challnged es falling foul of
Article 14 und Entry 82 in List-1 of the VI Schedule to the
Comstitufion, i the case of  All India Federtion of Tax
Deactinoners vi. Umes of Tndia and Othera [199%] 236 ITR 1,
with parhcalar wismnce to the Proviso to Section 92, the Conrt
has, by wey of wn exmmple, explened the unfuimess of the
closmification mede i the ¢lass of hitigating essesseer where the
litigeting sssessee is in @rems mercly by reference to the fact
whether they sre prosecuung the hbtigation or dafending
themselves, a9 follows:-

‘There are {wo meweapec: A snd B identically
aituinted v all rexpecta in the matter of nansre of income,
uanteis of borable moome and the cstegory of tex but they

Z
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z¢ wAuated & twe delferect places, my X md Y,
cagpectivaly.  Twn Amsesmng Cificers {insinng ther
azesmnents of X ad Y find their incomes sed Laxairle
tecumen identeal end lovy oo idetical #mount o7 19X oo
ihe two.  Both file appesls before the Cemmusmons
[Appeaizs).  The logal plaa reised by A hefore fos
Cuenmisacter i X finds Favowr with hiro aad e apoesl is
allowsd, The Commusioner st Y does oo agrew with the
ame phea raveed by B ax an appwllet w6 dymueses the
appeal B prefers hia appeal bedgre the inonrue-tax
Appellate Triborel. In the cuze of A the Dopatment
cppeas Up on apped it the Tritupel, The appeds am
pending an the dais of coeming ‘nto feree of the schwin s

The Tridunal would ke the e view oo the Ivgal
iEae AR for decioon in tie bwo appesie md, tharefore,
thee degizion wauld be Hie sacir o hoth the appesia B is
erearedl by the scheme md oy ks benefit themof,
whereniter is apponl thall not be desided by the Tribunal,
& cannat taie the benfit of the echeme For he will net be
towreed 85 it arreqrs.  The sppeal predeered by the
Leputaent shafl be head and decided oo (he mevits om
acconns afthe provise enacled to Sedion 52.

A md B ara both [#igeting @eswssson, Both ae m
wraas of tex. Frem avoe of the two the Revenus haa
vecllned the g ount of ter The eanen of the Two ora sought
to b diginguished aslely by applying the distinguishing
faatare of whe s the appsliant. Hww the cdisinotion
hehsesn the twd becames unrest snd artificial wnd in eay
cant arbiteery. In cur opinion, both the cares ahould have
bean covered by the echeme. In both the cees, the

%
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Leginlatars would achieve the twin cbject, the litrgaion
wiriald come to an and and the mvears of tax will be Tenlines
in: 1 same quapilly feoe the two easessees. In fact, ihe
feswge shonld show more inclioetion in $aveur af the
aceergre-A who 1 epite of having succeedsd ¥ oo wage of
thr Yligslioe i3 atill prepaead o give wp his fght thaugh Gy
wiy of defrmce aod w prepared to acaepd his lakiliy Lo pay
the b which wis quatdisd & poe siwge.

The lewned ASO mbmcMisd that cven nere the
digtinzdian is well dofined 2zd itelilgihle Ao egoinet B,
he haviag hout i tha tax Hogee o, the amm of tRR lvned
o indamie would be traat pd to be in croms Iy the Revenns
no long B9 & M oot realaed Lo ihe case of A, he having
mzivadadl i@ aoneai befors the Commimmoner, the (mx
comas toha i wres mg # wouit anrene the character of
wrens miy oo the appeal by the Tribunal belng declibed
fucturably to the Revemus.  Therefors, wheve the
Copartrrems i8 the appellant, un amwees Hough LEigeimy
atitct e beated ta be in errears. We fnd i diffieal to
Bgl’&."'.-.

“The shove maid mbmimion puts 3 1ET0w mnd 103
rigid 3 meming tn “ermors” which doss act fit io the
coeart. ‘The tesmn ““grronrs™ meniN an G olht o quankity
=gt il nweds to be puid.  Tf refors to money that is
rrd. Whavmn's Law Lemicon {Fourteenth editicn)
defines “arreare™ to mean — 'monsy unpaid &t the due time:
# spect behind;....andaey ig the hande of = socoonbing
party'. It is tree that “tex ETeas” har been definpd 2 the
muouni of tae. penally or ioteeest “determined” on or
before Mach 31, 1998, unde viwuee (m} of section 87

&




S5l it cappist be deoied in the ilhedeation givn
peceinabove that w ome pownt of tims the tex wes
dezerinised though auch determioelion wee reveried in
tgresal b the Commiwionsr (Appealah. The deferriinabion
in conght 20 be restored in the appeal prafizred by the
Nepartm el pefore the Tribamal  Onoe the sppeel i
&l hrvemd, the deberm inatien woubd relate back bo the dote of
arigiveng the mama, Under ha scheme of the Inocmetax
A, it = wsll known vhak o detecm inating ot lisbiny to pay
tay does B2l mecosnarily call for ea order of agiodecgtion.
Tk the czes of me!f sgrpgmesr. pam gt of zdvance tax,
dedactiom of tAx # soxroe s B0 oo, Sewvees provisions,
rr-geibr for peaghy o interset which Sability & incarred
wromaieel by g1d by coertlon of law, 2ven when en ordes
of adiudicstiom it 0ot bean madde, though thee mey e
need fur qeantificaion whidk may be e mEthsmpical
prariise memly. The provizien of esdtion $H1) throws
Lghr op thie sspect,  (n declarwhior being orade, the
designeted authority ghall datecmine tke wn ount peywble by
tar declarenl  The previous detenminstion which ie wounght
b G st red i appead by e Deparmmant Iney he finalisac
ke the danigmsted mothority.

Ja awr opinion, oo wb-clesfication can therefors,
Te nrmle in the chess of THigating ssses in aTean marly
by raferemos to the fact whether 1hey e prosecuting the
litigation or defendmg thempelved. Lr cur opiniah, chce &
izetvliy to pay the tax was ingwred and determmed cn of
Lefora Biarch 31, 1992, tha susmas wouid be tosted to be
in #rvears in apite of s having succseded ot cao sege of
thie 1igatien if the Revetuw hea chose to continea with the
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litigahen and there ip 00 Teason why the bemsfit of the
scheme whould be demied to himn, To thin exteat, the
schemne 19 discriminetory and violatlve of st 14 af ide
Congiimion, ARl the seseseed ltigatirg o=d o arresns
beleng %o cne clami. Any stemnpt o carving b Sisther
clapsen by refersnos to who s ihs prasscutor’ sppelland/
gpelicant in the pendlag litigation vold o binsd o8 no
imtelligible  diferemtine [t & abitray, Fvshons wad
pvakive. It will have 1o reionl relativa to the object
acght te be achimved by the Act. The jwin tsat leid dewn
m I K. Carg's case (1987) 133 ITR 230 (5C), wemld fizl.
i tha other hind, kweping them it ooe ¢l would soable
the twin okiectives of the lsgislatisn teing achisved — (i)
the teduckion of iEizatica, and () the relismtion of
ravmrae.”

Az heldl, thet shiz Froviso vy Section 92 is vita vires Axticle 14 of
tiis Coustbrion es it tesnits in creeting two artificiel classes
between obe rarme claw of assessces and thet the definition of “tax

anyears’ shoeld & mad so & Lo mean the amount of tax -

Amarmeed by tha compatent autherty on or before March 31,




16, The Cextrel Grovermment heving accepted this decizion
hag istued instroctions to waplement the Schemns subject io the
abowe decimon in itz Clarfication bearmp No 149715292 TPL
dated 17.32.1998, with reference to the declarations Dled by the
prapssees wnder the Scheme and the manner v which they =hail be
tegulated, az under. -

"

(i) The awsegeer hw the oiion of fiding detleration
either m roepact of xrears dgmied W his appenl o1
off tasres Bva hved in Depirtn et appeal or for both
tudepandapily of sadh siher

fiil  For Jacizoeony relsting te Depatmeotal sppeals
gleo the existing Femm 90, [A ¢an be used  In much
canea, I g nf crdandine taxes snd henos the
rroeess of working out “dsputed neome” from
auteisnding taes ig nof ipvoluad  The entfirs
e eder dispuly in vericus gronnds of eppeat
o % contibete *depuled msom & on which the sam
payabie om be detemined Inm respect of
Tiepertmeontel appeals, the declaration has to be for
the stitice iy-oma dsputed in such appeals.,

i)  Where the declarstion in sespect of Departmental

spponiz mre accepisd by the dedignoted sutharlty,
the CTT mey proseed to withdraw such appests 00
passing ofthe order undes Section %0 (1),
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fiv]  Tnthe evem of crose appeslr on same e, of the
aroreed doed nat opt 10 declss m tempct of B
etavalvad in Qagarhmentot pppenl s, the provisiona of
Saction 2 woold not apply a8 these place bar anly
ee Teppert of isue coversd in e declErion 1o
reapect of which order under Ssctioe & his bem
peasad  Thin wikl aled L= the poaitlon, if {he
apeseed deen oot opt Dor o lamston 1o regect of
ather Departn antel zppeals. The sppasls m all mach
cases ahould nol b withdramn ©

The abowve clarificabivns are not with rafermmoe o the
provasions of {we Act providing for the Scheme, bl an
mterpretalion sought (0 ke glaced on the lsgal position and the
manner o which the sone ougt to be implemnented. The presett
cast on hand heving Gees decided by the Tribumal after the
decavion of the Delkt High Court in AN Indin Federation of Tax
Procgifiowmers mpra, the appealy by the department could not be
placed cn » separde pedestal as weas required to be done under the
Provisa o Secvion 92, A declaration made @ terms of the Scheme
was {herefore, required to e considered with respeet to the tax
arrears pertdining to that aszssyment year wrespeciive of whether
the dispiate was iy questoon in an appeal preferred by the assessos

or in an appeal prafarred by the Revenue.

=



17. In the instent case, when the assessess filed them
declaralion, the appeals of the Rovenpue were alse pouding. The
detarmonation by the designated awtbority of G4 18y arsears wonid
necessenly have to tike into conmdermion such aTess incinding
what wat rased in dispute by the Revenne by way of an appeel.
This was 2 duty cast on the Designated Authoraty notwithstandimg
that the declaration may not have mcluded e tax arrears n
dispube which was savght in be ~used by way of an eppeal by the
Revenus  [1 was open to the Designated Awthonty to have called
upon (he asskasecs to v} the benefit of settlement only if all tax
e, ill’CI'ﬂdiﬁg thope which gre disputed by the reverme and
which o perding in zppeal as on the dats of mch dstermination,
e pud  Im the msiant cage, the Designaled Authonty having
determrined the tex arrears as defined wnder the Act, would be
demmed o maclude dwe arnow of tex detennined om or befere
3| 3.198% in respeqt of thet sssessment yemr as modified by any
eppeliale order, bul remaining unpaid on the date of declaration

and FurtBer, as held by the Delhi High Coond, of would mohude

quch ewess which after detetmination have been 9et aside, byt
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Apg_soplinues to remalo upder challenge before a Couxt of
Iribypal.  Scction 90 requires the designaled auihority in
determene the amourtt payable by the declarai in secordance with
the provisions of the Scheme and grant a Certificste setting furth
the particulars of the tax mrrears end the sum paysble efier such
determmrabio: wwirds full and Aned sedtizrment tax areary. Aad
upon pory ent of such amount determnined and on 2a order having
been paived under suc-apsecn 1) of Sechoi 9, i 13 conclusive
and shall not be recwened. In thie inster case, the Designated
Awhorit havipg issued sech 4 Cemficate, the same altmins

fenality,

The pomiention soupht fo be it forth that there ought {o be
an hderendsit Eodlaration meofar sz the fax aresars that are
subject metier of the appeals by the depanment, is therefore not
wwaablc.  The decision of the Delhi High Court heving
soteporically kad down that thers cannot be & clagsification of the
litigatuny awadwveda in amsars, smerely by reference to the fact
whether hey are prosécabng btigatron or defending themsslves on
the dmerminietion of the arrears. The decision of the Della High

Cougt having sttuck down the proviso io Section 92, the
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depetimenl nsistng on 15 own hytmd procedure of requinng the
driegeees 1o [le two doclarations, one in respect of the eppoais
fijed by e aizescess and another in respzct of the apneais by the
Revenue, is a gless songht o be placed by the d:purmm,u its
whim wid fancy, W wes the dety of the Designaied Aathority
while .omsidering the decleration filed by the wsessee ta
detarnze the bag arrears even with referance to any othet amoants
doe from the aevessse ami which are nol reflected in the
dﬁr:lnmria.m. Tt owes ihsm for the ascessee W make pavment or to
desist from meking psviment on sech detemunation, The Revenue
having fled t¢ do so in the presen: ¢ase and having issued a
Cetsfic#s of the iax wrrears for the ssstasment  year,
netwithsiandeng the gpparcnt discrepangy, insofar as the tax
errears n relation o mﬂ‘dizpum sought to be raized by the
Revenne L its appeals, was not pan of the sad declarstion, is
attribratabie to the Revenwe's own lapse and hence, there is no

gahatance. in the contentions put forth by the Revenue
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Accordingly, the appeals ae ellowed. The judgments of tre
Tribunsal are set avide The questions of Law dre sogwetsd i

Favour of the asseasess mmud againgt the revemoe.

nv




