IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 6™ DAY SEPTEMBER OF 2016
PRESENT
THE HON’BLE MR. JUSTICE H.BILLAPPA
AND
THE HON’BLE MR.JUSTICE P.S.DINESH KUMAR

R.P.NO.100038/2016 IN I.T.A 100069/2015
Cc/w
R.P.N0.100037/2016 IN I.T.A No.100067/2015
R.P.N0.100039/2016 IN L.T.A Ne.100070/20i5
R.P.N0.100040/2016 IN LT.A No.100071/2015
R.P.N0.100041/2016 IN L.T.A Ne.100072/2015
R.P.N0.100042/2016 IN 1.T.2 No.100073/2015

BETWEEN

THE NAGARBAIL SALT-OWNERS

CO-OPERATIVE SOCIETY LIMITED

SANIKATTE, GOKARNA, KUMTA-581 326

PAN: AAAFT6229J

REPRESENTED BY

ANIL S. NADAKARNI — MANAGER. ... PETITIONER
(COMMON)

(BY SRI ASHOK A. KULKARINI & SRI H R KAMBIYAVAR,
ADVOCATES)

AND
1. THE COMMISSIONER OF INCOME TAX

CENTRAL REVENUE BUILDING
ATTAVAR, MANGALURU



2. THE INCOME TAX OFFICER
WARD-2, SANTERI KRUJAPA BUILDING
HABBUWADA, KARWAR ... RESPONDENTS
(COMMON)
(BY SRI: Y V RAVIRAJ, ADVOCATE)

REVIEW PETITION NO.100038/2016 IS FILED UNDER
ORDER 47 RULE 1 R/W SECTION 114 OF CPC, 1908, PRAYING
TO REVIEW THE ORDER DTD:26.02.2016 PASSED IN THE ITA
NO.100069/2015 ON THE FILE OF HIGH COURT OF
KARNATAKA, DHARWAD BENCH AT DHARWAD.

REVIEW PETITION NO.100037/2016 IS FILED UNDER
ORDER 47 RULE 1 R/W SECTION 114 OF CPC, 1908, PRAYING
TO REVIEW THE ORDER DTD:26.02.2016 PASSED IN THE ITA
NO.100067/2015 ON THE FILE OF HIGH COURT CF
KARNATAKA, DHARWAD BENCH AT DHARWAD.

REVIEW PETITION NO.100039/201¢ FiLED UNDER OKDER
47 RULE 1 R/W SECTION 114 OF CPC, 1908. FPRAYING TO
REVIEW THE ORDER DTD:26.02.2016 PASSED IN THE ITA
NO.100070/2015 ON THE FILE GF HIGH COURT OF
KARNATAKA, DHARWAD BENCH AT DHARWAD.

REVIEW PETITION NO.100040/23816 IS FILED UNDER ORDER
47 RULE 1 R/W SECTION 114 OF CPC, 19068, PRAYING TO
REVIEW THE ORDER DTD:26.02.201% PASSED IN THE ITA
NO.100071/2015 ON THE FILE < OF HIGH COURT OF
KARNATAKA, DEFARWAD BEENCH AT DHARWAD.

REVIEW PETITION NO.100041/2016 IS FILED UNDER ORDER
47 RULE 1 R/W SECTIGN 114 OF CPC, 1908, PRAYING TO
REVIEW THE ORDER DTD.26.02.2016 PASSED IN THE ITA
NO.100072/2015 ON  THE  FILE OF HIGH COURT OF
KARNATAKA, DHARWAD BENCH AT DHARWAD.

REVIEW PETITION NO.100042/2016 FILED UNDER ORDER
47 RULE 1 R/W SECTION 114 OF CPC, 1908, PRAYING TO
REVIEW THE ORDER DTD:26.02.2016 PASSED IN THE ITA



NO.100073/2015 ON THE FILE OF HIGH COURT OF
KARNATAKA, DHARWAD BENCH AT DHARWAD.

THESE REVIEW PETITIONS ARE BEING HEARD AND
RESERVED FOR ORDERS AND COMING ON FOR
PRONOUNCEMENT THIS DAY, P.S.DINESH KUMAR J.
MADE THE FOLLOWING:

ORDER

In all these review petitions, petitioner-assessee has

raised a common question with regard to formulation of a

substantial question of law before deciding the =2ppeals on

merits.

2. Heard Shri Ashok A.Kulkarni, learned Cocunsel
appearing for the petitioner and Shri Y.V.Ravirai, learned

standing Counsel appearing for the Revenue.

3. Shri Ashok Kulkarni, adverting to Section 260A(5) of
the Income Tax Act, 1961, cor.itended that before taking up an
appeal filed under Section 260-A of the Act for hearing, it is
mandatory for the High Court tc frame a question of law and
call upon the parties to address their arguments. Adverting
to the facts of orders under appeal, he submitted that all
these appeals were filed by the Revenue under Section 260-A

of the Act and they were listed for admission. Both the



learned Counsel for the Revenue as well as Assessee
addressed elaborate arguments on the merits of the case.
However, he fairly conceded that Counsel on both sides did
not raise any objection to hear the appeals for final disposal.
Further, they did not bring to the notice of this Court the
provision with regard to framing of question/s of law by the

Court.

4. He placed reliance on the following judgments of thie
Hon’ble Supreme Court in support of his contention and
prayed for allowing these review petiticns.

1. M.Janardhan Rao vs. Joint Commissioner of
Income-Tax reported in (2005) 273 ITR 56 (SC):
(2005) 2 SCC 324,

2. Commissioner of Income Tax vs. Meghalaya
Steels Ltd. reported in (2015) 377 ITR 112 (SC)

5. Per conura, Shri Y.V.Raviraj, learned standing
Counsel for the Revenue submitted that this Court has
indeed referred to a subisiantial question of law raised by the
Revenue and answered the same in its favour after adverting
to various judgments. He further submitted that there is no

error apparent on the face of the record warranting



interference in these review petitions. Accordingly, he prayed

for dismissal of these petitions.

6. We have given our careful and anxious consideration
to the submissions of the learned Counsel for the parties and
perused the judgments relied upon by the learned Counsel for

the petitioner.

7. In the case of M.Janardhana Rao supra, the Hon’bie
Supreme Court has held that it is essential for the High Ceurt
to first formulate the question/s of law and thereafter to
proceed further in the matter. Following the said judgment,
the Hon’ble High Court of Gauhati has ailowed review
petitions in the case of Meghalaya Steels Ltd. and others vs.
Commissioner of Income Tax. The said orders of the Hon’ble
Gauhati High Court were unsuccessfuliy challenged before
the Hon’ble Supreme Court of India in the case of

Commissioner of Income Tax v. Meghalaya Steels Ltd. supra.

8. In the case of AMJanardhana Rao, the Hon’ble

Supremnie Court has heid has follows:
E



14. Without insisting on the statement of substantial question of
law in the memorandum of appeal and formulating the same at
the time of admission, the High Court is not empowered to
generally decide the appeal under Section 260-A without
adhering to the procedure prescribed under Section 260-A.
Further, the High Court must make every effort to distinguish
between a question of law and a substantial question of law. In
exercise of powers under Section 260-A, the findings of fact of
the Tribunal cannot be disturbed. It has to be kept in mind that
the right of appeal is neither a natural nor an inherent right
attached to the litigation. Being a substantive statutory righs, it
has to be regulated in accordance with law in force at the
relevant time. The conditions mentioned in Section 260-A must
be strictly fulfilled before an appeal can be wmaintained under
Section 260-A. Such appeal cannot be decided on mercly

equitable grounds.

15. An appeal under Section 260-A can only be in respect of a
“substantial question of law”. The expression “substantial
question of law” has not been defined anywkhere ir the statute.
But it has acquired a defiiiite connotation through various
judicial pronouncements. in Sir Chunilal V. Mehta & Sons Ltd.
v. Century Spg. & Mfg. Co. Ltd. [1962 Supp (3) SCR 549 : AIR
1962 SC 1314] this Court laid down ihe following tests to
deterinine wheiher a substantial guestion of law is involved. The
tests are: (1) whether directly or indirectly it affects substantial
rights of the parties, or (2) the question is of general public
importance, or {3) whether it is an open question in the sense
that the issie is not settled by pronouncement of this Court or
Frivy Council or by the Federal Court, or (4) the issue is not

firee frem difficulty, and (5) it calls for a discussion for



alternative view. There is no scope for interference by the High
Court with a finding recorded when such finding could be
treated to be a finding of fact.

16. On reading of the impugned judgment of the High Court it
is clear that no substantial question of law was formulated at
the time of admission of the appeal. Obviously, the High Court
has formulated questions subsequently after conclusion of
arguments for the purpose of adjudication. That is clearly
against the scheme of Section 260-A. Additionally, grievance
that certain points which were urged have not been dealt with

by the High Court appears to be correct.

17. In the aforesaid background, the impugned judgment of the
High Court is set aside. The matter is remitted to the High
Court which shall deal with the matter afresh neeping in view
the prescriptions of Section 260-A of the Act. We make it clear
that we have not expressed any opinion on the merits of the

case.

18. For a period of three montks the interim pretection given by

this Court in the matter of recovery of iax shall be operative. It

shall be open o the parties to imove the High Court for such

interim protection as the facis of the case warrant till disposal

of the appeals.
Thus, respectfuliy ioilowing the pronouncements of the
Hon’ble Supremie Court in both the cases cited before us, we

are of the considered view that these review petitions merit

consideration.



9. The Hon’ble High Court of Gauhati, while allowing
the review petition has adverted to various judgments. We
feel it appropriate to extract the following observations of
Jackson J. in the case of Massachusetts vs. United States
reported in (1948) 333 US 611 referred by the Hon’ble High
Court of Gauhati and the same reads as follows:

“I see no reason why should be consciously wrong today, because
I was unconsciously wrong yesterday. Even Lord Denmnirg
expressed similar views when he observed in Ostime (Inspector of
Taxes vs. Australian Mutual Provident Society reported ir. (1960)
AC 459, ‘the doctrine of precedent does ncr coinpel your lordships

to follow the wrong path until you fall over the 2dge of ihe cliff.”

10. We also would like to extract another passage by
P.N.Bhagawati J. (as His Lordship then was) in the case of
Distributors (Baroda) P. Ltd. v. Union of India, reported in
(1985) 155 ITR 120 {SC) referred by Hon’ble High Court of
Gauhati and the same reads as follows:

“It is almost az important that the law should be settled
permanzntly as that it shoulc. be settled correctly. But
there may be circumstances, where the public interests
demands that the previous decision be reviewed and
reconsiaered. The doctrine of stare decisis should not
deter the court from overruling an earlier decision, if it is

satisfied that such decision is manifestly wrong or



proceeds upon a mistaken assumption in regard to the
existence of continuance of a statutory provision or is

contrary to another decision of the Court.”

11. In premise, we hold that these review petitions

deserve to be allowed. Hence, the following order:

1. Review petitions are allowed,;

2. Order dated 26.02.2016 passed in
IL.T. A No. 100069/2015, LT.A No.100067/2015,
[.T.A No.100070/2015, [.T.A No.10007%1/2015,

[.T.A No.100072/2015 and I.T.A No.100073/2015 are

set aside;

3.  Registry to list the appeals for admission.

A copy of this order shall be placed in aii connected

review petitions. No costs.

Sd/-
JUDGE

Sd/-
JUDGE

Yn.
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RP No.100038/2016
C/w. RP No.100037/2016
RP No.100036/2016
RP No0.16004G/2016
RE No.100041/2016
RP No.100042/20:6
HBJ & PSDJ:
6.9.2016

ORDER

These petitions were heard at length and
reserved for orders. Whilst orders were being
pronounced today, it is brought to our notice by
the learned counsel for revenue that the petitioner
herein has challenged the impugned orders in all
these review petitions in SLP No0.23881/2016 and
connected petiticns before the Hon’ble Supreme
Court. He submitted that the said SLPs were
pending on the date on which these review
petitions were argued before this Court. Learned
counsel for the petitioner does not dispute the
said submission. We express our displeasure on
the fact that the petitioner was pursuing parallel

remedy and did not bring it to the notice of this
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Court while these review petitions were being

heard.

Sd/-
JUDGE

Sd/-
JUDGE
Mrk/-



