C/SCA/24746/2006 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 24746 of 2006

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE AKIL KURESHI

and
HONOURABLE MR.JUSTICE A.J. SHASTRI

1 |Whether Reporters of Local Papers may be allowed
to see the judgment ?

2 [To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of
the judgment ?

4  Whether this case involves a substantial question of
law as to the interpretation of the Constitution of
India or any order made thereunder ?

N.K.PROTEINS LTD.....Petitioner(s)
Versus
INCOME TAX OFFICER (OSD)....Respondent(s)

Appearance:
MR MANISH J SHAH, ADVOCATE for the Petitioner(s) No. 1
MRS MAUNA M BHATT, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE AKIL KURESHI
and
HONOURABLE MR.JUSTICE A.]J. SHASTRI

Date : 20/09/2016
ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE AKIL KURESHI)

1. The petitioner challenges the notice

Page 1of 11

Downloaded on : Thu Sep 03 14:15:13 IST 2020



C/SCA/24746/2006 JUDGMENT

dated 16.1.2006 issued by the respondent-
Assessing O ficer reopening the petitioner's
assessnent for the assessnent year 2001-02.

2. The brief facts are as under:

2.1 The petitioner is a conpany registered
under the Conpanies Act. For the assessing year
2001-02, the petitioner had filed the return of
i ncone on 31.10.2001 declaring total incone of
Rs.7.23 crores (rounded off). Said return was
taken in scrutiny by the Assessing Oficer who
framed assessnent under Section 143(3) of the Act
on 30. 3.2004 accepting the declaration of incone
made by the petitioner in the return. One of the
main clainse of the petitioner under such return
was deduction under Section 80IB of the Act of
Rs.3.20 <crores (rounded off) which was also
accepted. To reopen the said assessnent, the
Assessing O ficer issued inpugned notice within a
period of four vyears from the reign of the
rel evant assessnent year. To do so, he had

recorded foll owm ng reasons:

“In this case return of inconme for A Y.2001-
02 was filed on 31.10.2001 declaring therein
total incom eof Rs.7,23,97,858/-, which was
finalized u/s.143(3) on 30.03.2004 on a total
I ncone as declared in the return of incone.

2. On perusal of the case records it 1is
noticed that the assessee conpany has been
al | oned deducti on of Rs. 3, 20, 68, 759/ -
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u/s.80IB @ 30% on gross total incone of
Rs. 10, 68, 95, 864/ - . Wi | e conputi ng such
I nconme, other incone of Rs.2,13,60,088/- was
considered (though it is not permssible
under the Act) which consists of follow ng:

Sr.No. |Particul ars Rupees
1 M sc. | ncone 84, 22,473
2 Di vi dend | ncone 2,90, 800
3 I nsurance recovered 62, 39, 855
4 I nterest incone from 16, 05, 662
ot her s/ bank
5 O fice rent incone 3, 00, 000
6 Bad debt recovered 1, 20, 000
7 I nsurance cl ai mreceived |1, 39,573
8 Profit on sale of shares |29, 55, 000
9 Hi re charges 6, 78, 562
10 Soda settl enment 2,13, 60, 088
Cut of such ot her | ncone, di vi dend
Rs. 2, 90, 800/ -, Ofice rent I ncone
Rs. 3, 00, 000/ - and hire char ges of

Rs. 29,55,000/- relating to Rs. 35,45, 800/-
only were excluded from profit and renaining
income of Rs.1,78,44,288/- (2,13,60,088 -
Rs. 35,45,800) was included for considering
gross total I nconre of Rs.10, 68, 95, 864/ -.
O her inconme in toto should have been
deducted while computing gross total incone
for working out benefit u/s.80IB. This has
been resulted into excess allow ng deduction
of Rs.53,44,286/- (30% of Rs.1,78,44,288/-)
u/ s. 801 B.

3. The Conpany has granted interest free
| oans of Rs.104 lacs to the conpani es under
the sane nmanagenent. The | oanee conpanies'
net worth was negative and there was no
stipulation of repaynent. The auditors' of
the conpany was not able to express their
opinion on recoverability of the said |oan.
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As the conpany had obtained interest bearing
loan and given interest free loan to the
conpany under the sanme nmanagenent, i nterest
of Rs.18,72,000/- paid on borrowed nobney at
the prevailing rate of interest at 18% on 104
| acs was required to be di sal | owed
u/s.136(10(iii) of the Act.
4. In view of the above fact, | have
reasons to believe that there 1s an
escapenent of incone within the neaning of
Section 147(C) of the |ncone-Tax Act, 1961.
| ssue notice u/s.148 of the |I.T.Act.”
2.2 The petitioner raised the objections to
the notice for reopening of the assessnent under
letter dated 27.2.2006. Such objections were
however rejected by an order dated 14.11.2006.

Hence, this petition.

2. 3. Taking us through the material on the
record, |earned counsel for the petitioner nade
subm ssions based on two grounds - one is
regardi ng excess deduction of 80IB of the Act and
the second is regarding disallowance of interest
paid by the assessee. Counsel submtted that both
the issues were examned during the assessnent.
Such issues cannot be reopened even within four
years wthin the reign of the rel evant assessnent
year. He further submtted that the entire action
was initiated under the insistence of the audit

party and therefore also the notice was invalid.

3. Ms. Bhatt for the departnent opposed the

petition contending that none of the issues were

Page 4 of 11

Downloaded on : Thu Sep 03 14:15:13 IST 2020



C/SCA/24746/2006 JUDGMENT

examned during the original assessnent. No
opinion was fornmed by the Assessing Oficer. On
the basis of the original files which were made
avai l able for our perusal at the tine of hearing
of the petition, she contended that on the
guestion of excess deduction under Section 80IB
of the Act, the Assessing Oficer had agreed with
the suggestion of the audit party. Merely because
this issue was brought to his notice by the audit
party would not nean that he could not reopen the

assessnent .

4. As noted, the reasons for reopening of
the assessnent are based on two grounds - first
Is according to the Assessing Oficer, the
conpany was allowed deduction under Section 80IB
of the Act of Rs.3.20 crores at 30% of its gross
total inconme of Rs.10.68 crores. According to
him the income from other sources totalling to
Rs.2.13 crores which was not eligible for such
deduction was included. Such incone included the
di vidend incone, insurance cover, interest from
bank and others, rental incone etc. The second
ground was that the conpany had granted interest
free loan of Rs.104 lacs to the conpani es under
t he sane managenent and the conpany had obtai ned
Interest bearing loan. The interest of Rs.18.72

| acs therefore had to be disall owed.
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5. In this context, if we peruse the order
of assessnent, mgjor claim of the petitioner was
deducti on under Section 80IB of the Act on incone
of Rs. 10.43 crores. In this context, t he
Assessing Oficer in the order of assessnent

observed as under:

“XXXXX

3. The assessee conpany is engaged in the
refining and filtering of edible oils. The
accounts are audited and report u/s.44AB is
filed. The assessee conpany has done bare
trade in groundnut oil and Pal nol ei n. Sone of
t he pur chases made to honour pri or
commtnents is verified. The trading activity
has resulted in a loss of Rs.61, 14,620/-. The
manufacturing activity has shown a profit of
Rs. 11, 04, 41, 664/ - . The accounts and the
details filed are verified. Shri D nal Shah

CA appearing for the assessee conpany pl eaded
that section 80AB clearly states that the
i ncones of specific nature are to be taken
uniquely and individually to conpute the
various deductions available under Chapter
VI A He pleaded that the profit from
manuf acturing activity has been worked out
after excluding all other incones and | oss.
The matter is verified fromrecords.

4. After discussion, the total incone of the
assessee conpany i s determ ned as under....”

6. It can thus be seen that the claim of
deduction wunder Section 80IB of the Act was
exam ned by the Assessing Oficer. The matter was
verified fromthe records and only thereafter the
claim was accepted as it is. It may be that in

the process, the Assessing Oficer conmtted an
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error in allowng deduction wth respect to
several amounts which may not be eligible for
such deduction. The erroneous decision of the
Assessing Oficer is wdely different from non-
consideration of an issue at the tinme of
assessnment. It therefore cannot be stated that
this issue was not scrutinized by the Assessing

O ficer during the original assessnent.

7. Wth respect to the second issue of
di sal | owance of interest expenditure, we do not
find any direct proof that the issue was exam ned
during the assessnent. There is nothing in the
order of assessnment suggesting that it was so
done. Even in the letter of objection by the
petitioner after being supplied the copies of the

reasons recorded, it was contended as under:

“Xxxxx Secondly, as regards interest free
| oan, the conpany could not charge interest
since the amount is doubtful of recovery. The
auditors also gave a suitable note in the
report. The | earned AO considered the note of
the auditor's report at the tinme of
assessnment and he did not disallow the
I nterest since interest cannot be charged on
doubtful advances since it is not said to
have accrued. Therefore, to hold now a
contrary view is nothing but a change of
opinion, which is not permssible and the
assessnment cannot be reopened only as a
result of change of opinion. It was also
di scussed that the interest free |oans has
been given out of owned funds and not out of
borrow ngs.”
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8. Thus, according to the assessee, the
Assessing O ficer considered the note of the
auditors report at the tinme of assessnent but did
not disallow the interest. However, there 1is
nothing on record to establish this. Counsel for
the petitioner, however, referred to a letter
dated 4.12.2003 witten by the petitioner to the
Assessing Oficer furnishing certain details for
the assessnment year 2001-02, one of them being
details of interest paid. Wthout any further
background as to in which context the information
was being asked for and being supplied, it would
not be possible to hold that the question of
al lowancibility or otherwise of the interest
expenditure was examned by the Assessing
Oficer. In this context, however, we find that
the Assessing O ficer had opposed the suggestion
of the audit party and clearly indicated that he
does not point a valid one. The original files
revealed that the audit party had raised two
obj ections-one regarding the excess claim of
deduction under Section 80IB of the Act and the
other the present one of not disallowng the
I nt erest expendi ture. I n a letter dat ed
29. 7. 2005, one Deepshi kha Sharma, the then
Assessnent Conmi ssioner of Incone Tax noted the
two audit objections with respect to the interest
expenditure. She clearly indicated that the

objection is not acceptable. Since a |oan was
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given to revive a sick conpany and also forned
only 10% of a reserve fund of Rs.2594 |acs, such
| oan did not have any direct nexus with the |oan
taken by the assessee conpany. Thus, she not only
opposed the audit party suggestion but she gave
her brief reasons for the sane. In this letter,
we do not find any comrunication whether she
accepted the first objection of 80IB of the Act.
However, in absence of any suggestion to the
contrary, we nmay accept that she was not opposed
to the stand adopted by the audit party. W nay
notice that a subsequent letter was witten by
Addi tional Comm ssioner of Inconme Tax to CT,
Central on 10.8.2005 in which he conveyed that
Assessing O ficer has accepted first objection of
excess deduction under Section 80IB of the Act to

oppose the second one of interest expenditure.

9. It can thus be seen that on the vital
I ssue of disallowance of interest expenditure,
the Assessing O ficer was not convinced about the
audit objection. She gave her brief but precise
reasons for her stand. In the case of Indian and
Eastern Newspaper Society V/s Conm ssioner of
| ncone-Tax, New Delhi, reported in 119 ITR 996

the Suprenme Court held that the opinion of the
audit party on a point of |aw cannot be regarded
as information enabling the incone tax officer to

initiate reassessnent proceedings. In the sane
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j udgnment, however, it was clarified that the
audit party does not possess the power to
pronounce on the law, it nevertheless nay draw
the attention of [|ITO to it. In case of
Comm ssioner of Inconme-Tax V/s P.V.S Beedies
Pvt.Ltd., reported in 237 ITR 13, it was found
that the audit party had nerely pointed out the
fact which was overlooked by the incone tax
officer in the assessnent. It was observed that
there is no dispute that the audit party is
entitled to point out a factual error or om ssion
In the assessnent. Reopening the case on the
basis of factual error pointed out by the audit
party is perm ssible under the | aw.

10. The present case falls in the forner
category where the audit party not only brought a
certain issue to the notice of the Assessing
Oficer but conpelled her to issue notice of
reopening despite her clear opinion that the
I ssue was not valid and that there has been no
escapenent of incone on the grounds so urged by
the audit party.

11. For such reasons, inpugned notice dated
16.1.2006 is set aside. The petition is allowed

and di sposed off. Rule is made absol ute.

(AKIL KURESHI, J.)
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(A.J. SHASTRI, J.)

Srilatha

THE HIGH COURT
OF GUJARAT

wEB PY
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