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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

INCOME TAX APPEAL NO. 235 OF 2014

The Commissioner of Income Tax-4
Mumbai .. Appellant

v/s.
M/s. J.M. Financial Securities Pvt. Ltd. .. Respondent
Mr. Ashok Kotangale i/b Ms. Padma Diwakar for the appellant

Dr. K. Shivram, Senior Counsel a/w Rahul Hakani, Mr. D. Shashank for
the respondent

CORAM : M.S. SANKLECHA &
A.K. MENON, J.J.

DATED : 27" JULY, 2016.

PC.

1. This Appeal under Section 260-A of the Income Tax Act, 1961
(the Act) challenges the order dated 19™ April, 2013 passed by the
Income Tax Appellate Tribunal (the Tribunal). The impugned order is

in respect of Assessment Year 2004-05.

2. The Revenue has urged following questions of law for our

consideration :-

(i)  Whether on the facts and in the circumstances of the case

and in law, the Tribunal was justified in deleting the
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disallowance of Rs.1,86,87,069/- made by the Assessing Officer
in respect of SEBI Registration Fees and interest thereon only on
the evidence of a copy of a cheque drawn in the name of SEBI
dated 31.12.2003 even though there is nothing on record to
show that the said liability crystallized during the year under
appeal and further there was nothing on record to show that
the said amount was actually paid by the Assessee Company to
SEBI in the year under appeal ?

(ii) Whether on the facts and in the circumstances of the case
and in law, the Tribunal was justified in allowing the claim of
the Assessee Company u/s 35D of Rs.1,04,999/- as deferred
revenue expenses written off by the Assessee Company even
though the year under appeal being A.Y. 2004-05 was the sixth
year since the incorporation of the company on 19.06.1998 and
the Assessee Company had debited its P&L A/c. for EY. 1998-
1999 a part of the said preliminary expenses in the year of

incorporation ?

3. Regarding question (i) :-

(@) During the assessment proceedings, the Assessing Officer
disallowed respondent assessee's claim for expenditure aggregating to
Rs.1.86 crores. This expenditure was on account of payment to SEBI of
Registration Fees and interest paid thereon on account of late payment.
The explanation of the respondent assessee was that there was a

dispute between SEBI and respondent assessee with regard to the fees

Uday S. Jagtap 20f5

;i1 Uploaded on - 28/07/2016 ::: Downloaded on -30/07/2020 11:19:53 :::



235-14-itxa=.doc
payable for registration in respect of its taking over the business of M/s.
J.M. Financial & Investment Consultancy Services Ltd. However, in the
subject assessment year, the respondent assessee decided to accept the
contention of the SEBI on the question of fees payable for registration
with SEBI along with interest as contended by the SEBI. This was
warranted in view of the communication dated 19® November, 2003
from SEBI to National Stock Exchange returning its application for
trading in Future and Options.
(b) Being aggrieved, the respondent assessee raised the issue in
appeal to CIT(A). By order dated 31* March, 2011 the CIT(A)
dismissed the respondent assessee's appeal.
(c)  On further appeal, the impugned order of the Tribunal holds that
the only reason for not accepting the claim of the respondent assessee
as given by the lower Authorities was that the respondent was not able
to produce supporting documents to evidence that the payment in fact
had been made to SEBI.  Before the Tribunal as recorded in the
impugned order, there was no dispute that the respondent assessee had
taken over the business of one M/s. J.M. Financial Investment
Consultant Services Pvt. Ltd. and a final registration had to be applied
for with SEBI. The respondent assessee had earlier contested the

claim of SEBI in respect of the fees payable. However, during the
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previous year relevant to the subject assessment year, the respondent
assessee decided to accept the claim of SEBI and pay accordingly. The
evidence of payment provided was a copy of the cheque issued in
favour of SEBI drawn on HDFC Bank as noticed by the Tribunal. On
the aforesaid facts, the impugned order allowed the respondent
assessee's appeal.
(d) We note that there is no dispute with regard to the requirement
of the respondent assessee to apply for fresh registration with SEBI. It
is also evident from the letter dated 19™ November, 2003 addressed by
SEBI to the National Stock Exchange that its Registration in future and
option segment is not granted for non-payment of fees. Once the
respondent assessee stopped contesting the claim of SEBI, the liability
has crystallized during the year and had to be allowed as an
expenditure. So far as payment during the year is concerned, the
examination thereof may strictly be not necessary in view of the above
findings as the respondent assessee is following Mercantile System of
Accounting. Nevertheless, the view taken by the Tribunal is a factual
finding. The evidence was in the form of copy of a cheque in favour of
SEBI drawn on HDFC Bank. Thus, the view taken by the Tribunal on
the basis of the facts before it is a reasonable and possible view.

Accordingly, question (i) as framed does not give rise to any substantial
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question of law. Thus, not entertained.

4, Regarding question (ii) :-

(a) The grievance of the Revenue before us is that impugned order of
the Tribunal held that the claim under Section 35D of the Act is
allowable for five consecutive years starting from the year of
commencement of the business. According to the Revenue the
deduction under Section 35D of the Act is allowable for a period of five
consecutive years from the date of the incorporation of the company.

(b) On perusal of Section 35D of the Act as in force during the
subject assessment years, it is evident that the deduction is allowed for
a period of 5 years beginning with the previous year in which the
business was commenced.

(c) Inview of the above self evident position, the question as framed

does not give rise to any substantial question of law. Thus, not

entertained.
5. The appeal is dismissed. No order as to costs.

(A.K. MENON, J.) (M.S. SANKLECHA, J.)
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