[2024:RJ-JP:38301]

HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Criminal Miscellaneous Bail Application No. 4191/2024

Manoj Kumar Jain S/o Late Shri Anil Kumar Jain, Aged About 39
Years, R/o A-22, (E-98, Asha Villa), Agrasen Nagar, Kishangarh,
Ajmer - 305801, Presently At Central Jail.

----Petitioner
Versus
Union Of India, Through Special PP
----Respondent
For Petitioner(s) :  Mr. Brahmanand Sandhu with

Mr. Parth Sarthi Sandhu and
Mr. Akash Mathur

For Respondent(s) :  Mr. Ajatshatru Mina, learned Special
Public Prosecutor

HON'BLE MR. JUSTICE GANESH RAM MEENA

Order
Reserved on HH October 23, 2024
Pronounced on H November 6, 2024
1. The present bail application has been filed by the

accused petitioner under section 439 CrPC in connection with
FIR No. DGGI/INV/ GST/ 911/ 2024-Gr-H-O/ 0 ADG- DGGI-
ZU- Jaipur for the offence punishable under section 132(1)
(a), (f) (h) and (I) of the Central Goods and Service Tax Act,
2017 (for short ‘the Act of 2017’).

2. Facts of the case are that the respondent- Union of
India through Senior Intelligence Officer filed a detailed
complaint under section 132 of the Act of 2017 in the Court
of learned Addl. Chief Metropolitan Magistrate (Economic

Offences, Jaipur Metro-II, on the basis of which an FIR No.
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DGGI/INV/ GST/ 911/ 2024-Gr-H-O/ 0 ADG- DGGI- ZU-
Jaipur for the offence punishable under section 132(1)(a), (f)
(h) and () of the Act of 2017 was registered. The gist of the

complaint is as under:-

farT @ gaem At f& o & T & aver 4
Arde], UIgC, HUS ¥, PIcT I @I G%ns @ o1y Bofl BAl
Y 137 silv §—3 e SNt &+ @71 P B¥ ¥ & forad #er
O @7 T I ST 9% GRaIG 3T & SifSIRal 7 SIFT @t
g gw P T Wi P ST SMYTT @ A9 I GY
aerelt &1 drdqist Y Sfigad & GRev @ I TIc §B, P
v, fored e silv derge @ @ @ et fQaver va gu
Wi BAf & YaY Y HGd @O AlecT S8 SiIv HTavH
CrHad & §—9 4 @ BIgd T §O Udor-i® SYHYT oI&T
13| sifrgad &1 & gawr S reroll Gder 8/ SiTeY S Uv
AT @ @GIg 97 Sfiveact i & I H P, 9€P GUNT
JfgaT g9 W & fdar ol ff wofl BH dAed wlee
AT §U8 Yige, dwd (e #ider, dad drge do sife &
SNl @var Silv §—3 3 sfe qwaraeT dUR e <ar/ SIMYTET
a1 Sfivact e & A1 @ @T &Y Bofl BAl § O Al BT
e F7@Y SFT 99 <ar/ fad 0 GHT Gl HeGATT HY
90T & SIS BT gdlgd OiNl [HAT Gl dife ofivact &r
§79c 99 PIST o7 @ I A g YIgC BT AT ToF
gar & & oirar, fora @t AT ofivedt oite dadaer dey &/
TG ST 7 W@ AT [ §T Bofl Al BT FGNT SAYFRT 39T
A a7 & Grr ferde %ol fder g7aise Gl &Y &1 &1
PYd &1 §7 A I T §NT SRS [ T SR §HDB]
vl d fAct ®HeT @I UH H 211 gUId H FSINT BT
JAT| I 7 YT I H DR [Har & SET 9 Bofl BAl
@ 2081,31,977 /— ®Yq & oivwd Bofl 47 §99 ST 9

9@l gl 4 #1er @t clandestine wers @ 8/ 39 BN

Sfgad grRT 34T A1er & g & 9 wofl BAl & a1/ gdIgd
vq &9 37 @t 37s & I~ qIwTfdd TN BH & foly Hler
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@l 7o 4 clandestine werrs &ve 20,81,31,977 /— w94
@I oftvad! aN @1 TS| §9 B MYad gnT e A q
o ANt HY DI TG T9 HaTHY SATH, 2017 BT GRT
132(1)(@) (@) (3)(T<1) BT TUSHT vrET fHar 191 &1

3. Counsel appearing for the accused petitioner
submitted that the offence alleged to have been committed
by the accused petitioner is triable by First Class Magistrate
and the maximum punishment is 5 years. Counsel also
submitted that the offences in regard to evasion of tax upto
Rs.5 crores is bailable and the person against whom there are
allegations of creating fake firms has not been arrested so far
and the investigation has been kept pending against him. In
such circumstances, keeping the accused petitioner in
custody for an indefinite period is unjustified. Counsel also
submitted that the actual culprit in this case has been saved
by the complainant- Union of India. Counsel also submitted
that the accused petitioner has been made as an accused
only on the basis of his won statement recorded under
section 70 of the Act of 2017. It is also submitted that no any
amount, as alleged by the respondent- Union of India, has
been ever credited in the bank account of the petitioner.
Counsel further submitted that the petitioner has
not committed any offence whatsoever. Counsel further
submitted that as regards the claim of the Department that

the alleged offence in the present case falls in the category of
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economic offences in this regard it is submitted that the
Hon’ble Apex Court in Sanjay Chandra vs. Central Bureau
of Investigation, reported in 2016 2 DLT (CRI) 210 has
held that the gravity of offence cannot be decisive grounds to
deny bail and that the protection of personal liberty has to be
weighed with the object of securing attendance of the
accused at trial. While granting bail it has further been held
that a balanced approach must be taken and that it is
preferable to grant bail with stringent conditions rather than
keeping an individual in detention for an indefinite period, as
has been held by the Hon’ble Apex Court in H.B. Chaturvedi
vs. Central Bureau of Investigation [Bail Appl.
No.572/2010 & 459/2010].

Counsel further submitted that grant of bail is the
rule and jail is the exception as has been held by the Hon’ble
Apex Court in Dataram Singh vs. State of Uttar Pradesh
& Anr.”, reported in (2018) 3 SCC 22.

Counsel also submitted that it is a well settled law
that mere gravity of the offence is no ground to deny bail and
even if the allegation (assuming for the sake of arguments) is
of a grave economic offence, there is no rule that bail should
be denied in every such case. In this regard, reliance is
placed on P. Chidambaram vs. Directorate of

Enforcement, reported in (2020) 13 SCC 791
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Counsel further submitted that no useful purpose
would be served in keeping the petitioner in custody. Counsel
also submitted that the merits of the case ought not to be
gone into at the time of adjudication of the bail application as
has been held in the case of Niranjan Singh & Anr. vs.
Prabhakar Rajaram Kharote & Ors., reported in (1980)
2 SCC 559.

Counsel further submitted that the petitioner is an
innocent person and he has been falsely implicated in this
case and no case is made out against the petitioner.

Counsel further submitted that the petitioner has
fully co-operated with the investigation in the subject matter
from the very beginning. The fact that the petitioner is in
judicial custody sine 14.01.2022, makes it clear that the
petitioner’s custodial interrogation is no longer required.

Counsel further submitted that the entire evidence
in the present case is based on documents. As such, there
arises no question of tampering with evidence or influencing
any witnesses. Even otherwise, the petitioner undertakes not
to tamper with any evidence or influence any witness and
further undertakes to join investigation as and when directed.
Therefore, as per the dictum of the Delhi High Court latest in
the case of P. Chidambaram (supra), the accused

petitioner deserves to be released on bail in as much as,
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neither he is a flight risk, nor there is apprehension that he
will tamper with evidence.

Counsel further submitted that no further recovery
is to be made from the possession of the accused petitioner.
Counsel also submitted that the investigation of the case is
likely to take long time and trial is also likely to take
considerable time.

Counsel further submitted that the conditions
precedent to order arrest are not satisfied, as the satisfaction
of the Commissioner with regard to having reasons to believe
that the person has committed an offence under the GST Act
is a sine qua none, before an arrest is made. Thus, the arrest
of the petitioner is without any authority of law and the
consequent judicial custody of the petitioner is also illegal.
Moreover, the mandatory provisions contained in Section 74
of the Act, before an arrest is made, have also not been
followed.

Counsel further submitted that assessment and
determination of the amount must be fixed and is a
prerequisite before any coercive steps are taken.

Counsel further submitted that the respondents
have acted against the law laid down in "Make My Trip Vs.
Union of India”, reported in (2016) 233 DLT 484
affirmed by the Hon’ble Supreme Court vide its order dated

23.01.2019 in Civil Appeal No.8080/2018 thereby
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establishing that the law relating to arrest i.e. prior to
determination of tax, evaded under Finance Act, 1997
(Service Tax) as well as CGST Act, 2017, the two being pari-
materia to each other. Thus Make My Trip (supra) is squarely
applicable to the investigation under CGST Act.

Counsel further submitted that even the Hon’ble
Madras High Court in the judgment and order dated
04.04.2019 passed in the matter of M/s Jayachandran
Alloys (P) Ltd. Vs. Superintendent of GST and Central
Excise and others reported as 2019 (25) GSTL 321
(Mad.) has taken a similar view under CGST Act, 2017 which
has been taken by the Delhi High Court and confirmed by the
Hon’ble Supreme Court in the matter of Makemytrip (India)
Pvt. Ltd. (Supra).
4, Mr. Ajatshatru Mina, learned Special Public
Prosecutor submitted that the trial court dismissed the bail
application of the accused petitioner after taking into
consideration the entire material available on record and also
taking into consideration nature and seriousness of
allegations levelled against him. He also submitted that the
present accused petitioner- Manoj Kumar Jain has evaded the
GST in connivance with co-accused Manoj Kumar Sharma. He
also submitted that the total input tax credit claimed on the
basis of the fake invoices by the accused is about Rs. 5

Crores. He also submitted that if the accused petitioner is
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released on bail, the investigation going on against other co-
accused Manoj Kumar Sharma will be deeply hampered. He
further submitted that the evasion of tax not only affects the
economy of the State but also causes a serious threat to the
Nation. He also submitted that from the business premises of
the petitioner, the evidence in regard to his mobile phone,
rubber stamp seal of M/s. A2Z Granite & Marble & M/s. Balaji
Marble and Granite, Blank bilty book, note-book containing
details related to marble and granite sales, loose estimate
slips related to marble and granite sales, made up file
containing e-way bills of fake firms M/s. Krishna Marble
Traders and M/s. Rameshwaram Stonex, Printouts of
Screenshots of Whatsapp Chatts etc., have been recovered.
He further submitted that on the basis of above evidences,
nine firms have been operated by the petitioner. He further
submitted that out of nine firms, seven have no inward
supply and in the remaining two firms, the inward supply is
negligible in comparison to the outward supply and these
firms have not been found in existence on their registered
premises, which proves that all these firms are bogus and
have been created only for giving transportation a genuine
color which ultimately resulted in GST evasion of
Rs.20,81,31,977/-. He further submitted that the same was
caused by the petitioner through the fake firms operated by

him by issuing fake bills/ e-way bills. The aforesaid facts are
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corroborated by the documents recovered from the premises
of Jain Bhojanalay of the petitioner and the data recovered
from his mobile phone. He also submitted that the in some
of the matters which are having similar issue, this High Court
already dismissed the bail applications of those accused.

5. Considered the submissions made at Bar and also
perused the averments made in the complaint filed by the
respondent- department under section 190 of the Code of
Criminal Procedure.

6. From the complaint it is revealed that the allegation
against the accused petitioner is of issuing fake invoices in
the names of nine fake firms which led to evasion of GST by
claims of input tax credit on the basis of such fakes invoices.
In the complaint the respondent-Department has asserted
that there are nine fake firms and in para 13.1 of the
complaint they have given the details of the firms and the
reasons for declaring them to be fake. It has been stated in
the complaint that the addresses as mentioned in the GST
registration of such firms is non-traceable and the proprietor
of the firms could not be traced. The respondent- Department
has only stated that the proprietors of these firms are non-
traceable but there is no conclusion by them that these firms
are not in existence after making a proper verification and
also they have not come out with a fact that the GST

registration of these firms have been cancelled. From the
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averments of the complaint it has also come out that the
accused petitioner was receiving 1% of the taxable value of
the alleged fake bills for creating such fake invoices and 2%
of the taxable value of such fake bills was received by other
person named; Manoj Kumar Sharma. The investigation as
regards Manoj Kumar Sharma is still not concluded and no
complaint has been filed against him so far and the counsel
for the respondent- Department was also not in a position to
say that in how much period the investigation against that
person will be concluded.

7. After completion of investigation, the complaint was
submitted against the accused petitioner on the basis of
evidence collected so far during investigation. There s
nothing on record that who claimed how much input tax
credit on the basis of alleged fake invoices said to have been
issued by the accused petitioner.

8. The maximum punishment for the offences alleged
against the accused petitioner is five years and the present
accused petitioner has already suffered the custody of more
than seven months as he was arrested on 16.03.2024 in the
matter. The alleged offences as per the provisions of law are
compoundable and triable by Magistrate. The trial of the case
is likely to take considerable time.

9. Taking into consideration over all the facts and

circumstances of the case and the findings and the
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observations stated above, this Court without expressing any
opinion on the merits and demerits of the case deems just
and proper to release the accused-petitioner on bail.

10. Accordingly, bail application of accused-petitioner
namely; Manoj Kumar Jain S/o Late Shri Anil Kumar Jain is
allowed and it is directed that the accused-petitioner shall be
released on bail provided he furnishes a personal bond in the
sum of Rs.1,00,000/- (Rupees One Lac only) together with
two sureties in the sum of Rs.50,000/- (Rupees Fifty
Thousand only) each to the satisfaction of the trial Court with
the stipulation that he shall appear before the trial Court or
any other Court to which the matter is transferred, on all
subsequent dates of hearing and as and when called upon to
do so.

11. The accused petitioner shall not leave India without

prior permission of this Court.

(GANESH RAM MEENA),J

SHARMA N.K., Dy. Registrar



