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1. By way of this appeal, the appellant has challenged the
judgment and order of the Tribunal whereby the Tribunal has
dismissed the appeal of the Department confirming the order of

CIT (A).

2. Counsel for the appellant has framed the following

substantial questions of law:

(i) Whether in the facts and circumstances of the
case and in law the ITAT was justified in
upholding the deletion of disallowance made u/s.
37(1) of the Act amounting to Rs.31632000/- on
account of penal excise duty debited in P & L
Account.

(ii) Whether in the facts and circumstances of the
case and in law the ITAT was justified in holding
that alleged excise demand notice are not penal
in nature without appreciating the fact that the
same are for penalty demand levied by the
Excise Department raised on account of fake
export permit.



3.
pursuant to his illegal activities and this will not amount to
business expenses.
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Mr. Mathur has contended that the assessee was penalised

and reads as under:

4,
therefore, not business expenses.

the observations made by the CIT (A) which is quoted as under:

37. (1) Any expenditure (not being expenditure
of the nature described in sections 30 to 36 and
not being in the nature of capital expenditure or
personal expenses of the assessee), laid out or
expended wholly and exclusively for the purposes
of the business or profession shall be allowed in
computing the income chargeable under the head
"Profits and gains of business or profession”.

Explanation 1.—For the removal of doubts, it is
hereby declared that any expenditure incurred by
an assessee for any purpose which is an offence
or which is prohibited by law shall not be deemed
to have beenincurred for the purpose of business
or profession and no deduction or allowance shall
be made in respect of such expenditure.

He contended that this will fall within the explanation and

5.3 I have gone through the assessment order,
statement of facts, grounds of appeal and written
submission carefully. It is seen that the assessee
is engaged in the business of manufacturing of
ENA(Extra Neutral Alcohol) and Rectified Spirit.
The assessee made a payment of
Rs.3,16,32,000/- to State Excise Authority in
response to #im a¥gelt ifcw issued by the District
Excise Officer, Sikar. The contents of one of the
AT el Afew are reproduced hereunder for ready
reference:

"feTT 22.11.2010 BT NMUS e R AFEERGBAT & BRIGIA gIRT
F9d MR feeer’ia i, fof, ggen, @ sy fFafd &= & forg
IMT R FHHIG 1470 TG 1471 feAid 3.11.2010 & Iavd faid
RS HHI: TABIMR 016491 TG HHd 016492 fedld 22.11.2010 STRY
fr T | 39 WS B I=TIT 20000—20000 Tob IeX FUAV IMMTD
3FiiTe Rerd | | #8d MR feeeriat urfer, gsadl, oo &
fore farffaa foar 21

He has relied on Section 37 and explanation

He has also taken us through
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S HHRR  (edR)), YS9 H SfdTd axl © b Sad Imand
RIEE FHERET & T 96 BRI §RT SR 81 (6 T 8 | SWIad
Refy & fafd wRfiel & =id 40000 <er $TAV T H NIfRR
fSecedicT gifel. ggedl WX el ugen g1 AU U geEus § e
3 foram gem B

“03. I undertake behalf of Agribiotech Industries
Ltd., that the import permits, its contents and in
printing are genuine.

04. I undertake behalf of Agribiotech Industries
Ltd., make goods any Ilosses accrued to
Government of its agency due to above been
false and fictitious the Agribiotech Industries Ltd.
shall also be liable for prosecution if same is not
genuine.

05. I undertake behalf of Agribiotech Industries
Ltd., that Excise verification issued by Excise
Authority of importing State shall be submitted
within 90 days of Exporting Extra Neutral Alcohol
from our distillery, failing we shall be liable for
excise Duty extra leviable at Rajasthan at that
time.”

S UBR MUY 0= (I0T TH) DI AT Bl St fHAT & i
g el @ orFaid 40000 e SUAT Tl 899 WfRR
fSreenel urfel. ggo’l, WX ARl UgHl § | 3fd: ISR AEHN I,
1956 & I SIS DI IA P Socitd B [T IUF & If=<id oI

iRd (panalty) @1 f¥r 1,1424,000 /— (@R T Tdh aRIS IS
ARG AN B9R) doblel ST fA9id 221210 B (DN | O

DRIDPX dlelld U d Eﬁl

g8 A ool a7 22.12.2010 BT R §KIER UG BRI & H SR
forar T 2|

The AO disallowed the payment made in
response to the =T a¥el sifew on the ground that
the amount paid by the amount paid by the
appellant to the Excise Authority was in nature of
penalty, hence, according to AO, the same was
not allowable as deduction under section 37(1). I
have gone through the content of the #rT o=yl
aifcw  carefully. The amount demanded by the
District Excise Authority, Sikar was mentioned as
‘penalty’. The demand has been raised by the
District Excise Officer, Sikar for violating the
conditions of the affidavit filed by the appellant
before the Excise Authority at the time of export
of ENA outside the State of Rajasthan. In the =i
e Aifew there is no mention of any section of the
Rajasthan Excise Act, 1950, or the Rule of
Rajasthan Excise Rule-1956, for the violation of
which, the penalty has been demanded from the
appellant. Any section of the Rajasthan Excise
Act, 1950 or the Rule of Rajasthan Excise Rule
1956, under which the penalty has been levied or
demanded by the District Excise Officer, Sikar is
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also not mentioned in the ##rm a9 Aifcw . As the
demand has been raised for violation of the
conditions of the affidavit filed by the appellant
before the Excise Authorities, therefore, it would
be pertinent to reproduce the contents of the
affidavit filed by the appellant. The language of
the affidavits filed by the appellant is as under:

“Atul Sharma S/o Sh. S.S. Sharma age 40 years
and resident Campus 54, Dhuleshwar Garden C-
Scheme  Jaipur  Authorized Signatory  of
Agriobiotech Industries Limited having its
registered office at SP-825, Road no.14, V.K.I.
Area Jaipur take an oath as under:

01. I am Authorized Signatory of Agriobiotech
Industries Ltd. SP156, RIICO Ind. Area Ajitgarh,
Distt-Sikar (Rajasthan)

02. I have been authorized by Management of
Agriobiotech Ind Ltd. to obtain Export permits
from District Excise office, Sikar against import
permit no. 04/015885 to 13/015885 dated
27.12.10 in favour of M/s United Spirits Ltd. Unit
Palwal (Haryana).

03. I Undertake behalf of Agriobiotech Ind. Ltd.
That the import permits its contents and in
printing are genuine.

04. I undertake behalf of Agriobioteh Ind. Ltd.
make goods any losses accrued in government of
its agency due to above been false and fictitious
the Agriobiotech Ind. Ltd. shall also be liable for
all prosecution if same is not genuine.

05. I undertake behalf of Agriobiotech ind. Ltd.
excise verification issued by excise authority of
importing state shall be submitted within 90 days
of exporting Extra neutral Alcohol from out
distillery. Failing we shall be liable for excise duty
extra leviable at Rajasthan at that time.”

If the contents of the #rfm agenl Aiftw and the
affidavit of the appellant are read together, it is
clear that the amount demanded from the
appellant by the District Excise Officer, Sikar is on
the basis of para 5 of the affidavit of the
appellant, as the appellant had failed to submit
within the period of 90 days of export of ENA
from its distillery, the excise verification issued
by the Excise Authority of the importing State. I
am of the considered view that the issue to be
decided is the nature of the payment demanded
by the District Excise Officer, Sikar by issue of =it
gget Aifew for violation of the conditions of the
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affidavit filed by the appellant. The Supreme
Court in the case of Prakash Cotton Mills Pvt. Ltd.
Vs. CIT, Central, Bombay, 1993 AIR 2174 has
held that whenever any statutory impost paid by
the assessee by way of damages or penalty or
interest is claimed as an allowable expenditure
under section 37(1) of the I.T. Act, 1961, the AO
is required to examine the scheme of the
provisions of the relevant statute providing for
payment of such impost, notwithstanding the
nomenclature of the impost as given by the
statute to find whether it is compensatory or
penal in nature. The authority has to allow
deduction under section 37(1) of the I.T. Act,
1961 wherever such examination reveals the
concerned impost to be purely compensatory in
nature. The Hon’ble Apex Court in the case of CIT
vs. Ahmadabad Cotton Manufacturing Company
Ltd. 205 ITR 163, has laid down following guide
lines for ascertaining the nature of the
expenditure claimed by the appellant.

“What needs to be done by an assessing
authority under the Income-tax Act, 1961, in
examining the claim of an assessee that the
payment made by such assessee was a
deductible expenditure under section 37 of the
Income-tax Act although called a penalty is to
see whether the law or scheme under which the
amount was paid required such payment to be
made as penalty or as something akin to penalty,
that is imposed by way of punishment for breach
or infraction of the law or the statutory scheme.
If the amount so paid is found to be not a
penalty or something akin to penalty due to the
act that the amount paid by the assessee was in
exercise of the option conferred upon him under
the very law or scheme concerned, then one has
to regard such payment as business expenditure
of the assessee, allowable under section 37.

In view of the above referred two decisions of the
Supreme Court, relied upon by the appellant
also, the nature of the sum demanded by the
District Excise Officer, Sikar has to be decided.

5.4 I am of the considered view that-

I. The Penalty by any statutory authority can be
levied only for violation of the provisions of the
law of the Iland. In the appeal under
consideration the relevant law is the Rajasthan
Excise Act, 1950 and Rajasthan Excise Rule,
1956.
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ii. Penalty can be levied only under the specific
section of the Act or the Rules. In the appeal
under consideration the relevant Act is Rajasthan
Excise Act, 1950 and the Rajasthan Excise Rules,
1956.

The appellant has filed the copy of the Rajasthan
Excise Act, 1950. Under section 54 of the Act,
penalty for unlawful import, export, transport,
possession, etc has been provided. The AO has
also quoted the provisions of section 54 in the
assessment order. The provisions of section 54 of
the Rajasthan Excise Act, 1950 are reproduced
hereunder:

“5.4. Penalty for unlawful import, export,
transport, manufacture, possession etc. -
Whoever in contravention of this Act or of any
rule or order made or of any licence, permit or
pass granted, thereunder-

(a) imports, exports, transports, manufactures,
collects, sells or possesses any excisable article;
or

(b) cultivates any hemp plant (Cannabis sativa);
or

(c) Constructs or works any distillery, pot-still or
brewery; or

(d) uses, keeps or has in his possession any
materials, stills, utensil, implements or apparatus
whatsoever for the purpose of manufacturing any
excisable article other than tari; or

(e) removes any excisable article from any
distillery, pot-still brewery or warehouse
established or licensed under this Act; or

(f) bottles any liquor for the purposes of sale; or

(g) taps or draws tari from any tari producing
tree;

shall be punishable with imprisonment for a term
which may extend to three years and with fine
which may extend to twenty thousand rupees;

Provided that if a person is so found in
possession of a workable still for the manufacture
of any excisable article or is found to be quilty of
selling or possessing for sale any excisable article
in contravention of the provisions of this Act or of
any rule or order made or of any licence, permit
or pass granted thereunder, he shall be punished
with the minimum sentence of imprisonment for
six months and fine of two hundred rupees;
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Provided further that if the quantity of liquor
found at the time or in the course of detection of
the offence exceeds fifty bulk litres, the person
guilty for such offence shall be punished with the
minimum sentence of imprisonment for one year
and fine of ten thousand rupees.”

A plane reading of the section 54 of the
Rajasthan Excise Act, 1950 makes it clear that
maximum penalty (fine) that can be levied for
unlawful import and export is only Rs.20,000/-.
There is no other section in the Rajasthan Excise
Act, 1950 under which the penalty or fine can be
levied for wunlawful import and export. The
section 18 of the Rajasthan Excise Act, 1950
provides that no excisable article shall be
removed from any distillery, brewery pot-still,
warehouse or other place of storage established
or licensed under this Act unless the duty (if any)
payable therefore under this Act has been paid or
a bond has been executed for the payment
thereof.

A reading of section 18 and section 54 of the
Rajasthan Excise Act, 1950 makes it clear that
the maximum penalty leviable for removing the
excisable articles without paying duty (if any)
payable therefore, under the Rajasthan Excise
Act, 1950 or without executing the bond for the
payment thereof, is only Rs.20,000/-. Thus, it is
clear that the amount demanded by the State
Excise Officer, Sikar by issue of =R =gt =ifew  is
not penalty under section 54 or any other section
of the Rajasthan Excise Act, 1950, because the
amount demanded by the State Excise Officer,
Sikar by issue of @it ayel #ifed is huge and far
excess than the maximum amount of penalty
prescribed under section 54 of the Rajasthan
Excise Act, 1950.

Alongwith the =T &gt Fiftd no order levying the
penalty has been issued by the State Excise
Officer, Sikar. Only it has been mentioned in the
qrT axgett Aifiew that the penalty has been levied as
the appellant has violated the conditions of the
affidavit filed by the appellant. The appellant in
its written submission filed during the course of
proceedings, has given at page No.8, the working
of the amount demanded by the State Excise
Officer, Sikar by issue of #ir aget =ifew . The same
is reproduced at page No.7 & 8 of this order. It
can be seen from the working given by the
appellant that the amount demanded by the
State Excise Officer, Sikar by issue of =T el =ifes
is only Excise Duty. No interest or any penalty is
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included in the amount demanded by the State
Excise Officer, Sikar. In support of the rate of
excise duty mentioned by the appellant in the
working given by the appellant, the appellant has
filed the copy of notification dated 01.04.2005
(F.4(17)FD/Excise/2004) issued by the Deputy
Secretary to the Government of Rajasthan
Finance Department Excise Division and
notification dated 01.04.2012 (F.4(1)FD/Ex/2012
part 1) issued by the Deputy Secretary to the
Government of Rajasthan Finance Department
Excise Division. In both the notification the rate
of excise duty is the same which has been
applied by the appellant for working out the
amount of excise duty demanded by the State

Excise Officer, Sikar as penalty by issue of AT a=geft
e,

In view of the facts discussed above, after going
through the contents of the =im agen sifetw contents
of the affidavit filed by the appellant, Rajasthan
Excise Act, 1950, Rajasthan Excise Rules, 1956
and the notifications dated 01.04.2005 and
01.04.2012 issued by the Deputy Secretary of
the Government of ~ Rajasthan Finance
Department Excise Division, I am of the
considered view that the amount demanded by
the State Excise Officer, Sikar was not panel in
nature. The amount was demanded by the State
Excise Officer, Sikar for violation of the conditions
of the affidavit filed by the appellant, in which it
had undertaken to pay the excise duty extra,
leivable if the appellant failed to submit within 90
days of exporting ENA from its distillery the
excise verification issued by the Excise Authority
of the importing State. The amount paid by the
appellant in response to the #rT @l =ifew was
excise duty paid by it during the ordinary course
of the business carried on by it, wholly and
exclusively for the purpose of the business of
manufacturing ENA and Rectified Spirit, which is
allowable as deduction under section 37(1) of the
I.T. Act, 1961. Hence, the disallowance of
Rs.3,16,32,000/- made by the AO stands
deleted. Accordingly, this ground of appeal is
allowed.”

5. He therefore, contended that the view taken by the CIT (A)
is contrary to finding arrived at by the AO and requires to be

reversed.
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6. In support of his contention, he relied upon the following

decisions:

(i) In Dr. T.A. Quereshi vs. CIT, Bhopal, (2006) 287 ITR 547

(SQO), it has been held as under:-

8. No doubt, the assessee had contended that
he was only earning income from his medical
profession and was not doing any illegal
activity of manufacturing and selling of
heroin. However, the finding of fact of the
Tribunal .in its order dated 31.3.1993 is that
the assessee was engaged in manufacture
and selling of heroin. Thus the Income Tax
authorities themselves have recorded a
finding that the assessee was engaged in
manufacture and selling of heroin. No doubt
the order of the Tribunal dated 31.3.1993 was
subsequently recalled by the Tribunal, but
since with ultimate order dated 14.10.1998
the Tribunal has held that the heroin seized
was the assessee's stock in trade it is implicit
that the Tribunal reiterated to view that the
assessee was doing the business of
manufacture and sale of heroin.

Once the Income Tax authorities records such
a finding of fact, it follows that any loss from
such a business is a business loss.

10. The High Court, however, in paragraph 10
of its judgment observed:

The assessee in this case was engaged in
profession of doctor. He had nothing to do
with the contraband article .- Heroin for
carrying on his profession. It is an admitted
fact that possession of Heroin is an offence
under NDPS Act. In this view, the rigour of
explanation to Section 37 was fully satisfied
and hence the question claiming any
deduction for the value of seized article did
not arise nor was an assessee entitled to
claim any such deduction who was bound in
indulging in such heinous and illegal business
unconnected with his pious professional
activity. Indeed, it was disgrace for a doctor
community where one doctor was found
indulging in doing such kind of activities
against the humanity.
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In our opinion, the High Court has adopted an
emotional and moral approach rather than a
legal approach. We fully agree with the High
Court that the assessee was committing a
highly immoral act in illegally manufacturing
and selling heroin. However, cases are to be
decided by Court on legal principles and not
on one's own moral views. Law is different
from morality, as the positivist jurists
Bentham and Austin pointed out.

As already observed above, the facts of the
case are squarely covered by the decision of
this Court in CIT v. Piara Singh (supra)

11. The explanation to Section 37 has really
nothing to do with the present case as it is
not a case of a business expenditure, but of
business loss. Business losses are allowable
on ordinary commercial principles " in
computing profits. Once it is found that the
heroin seized formed part of the stock in
trade of the assessee, it follows that the
seizure and confiscation of such stock in trade
has to be allowed as a business loss. Loss of
stock in trade has to be considered as a
trading loss vide Commaissioner of Income-
Tax v. S.N.A.S.A. Annamalai  Chettiar
[1972]86ITR607(SC) .

ITR 534 (SC), it has been held as under:-

10. The English Courts have consistently held
that penalty or fine or money paid to
compound an offence under another statute
cannot be allowed as a deduction under the
Income Tax Act for the application of these
principles, consideration of moral obliquity
was quite immaterial.

18. The Indian Courts have also consistently
held that payments tainted with illegality
cannot be treated as money spent wholly and
exclusively for the purpose of business. A long
line of decisions was noted in the judgment
under appeal. It is not necessary to refer to
all of them. We shall refer to three cases
decided by this Court.

20. The point that the expenditure incurred
for the purpose of unlawful activity must be
allowed to find out the commercial profits of

[ITA-8/2018]

In Maddi Venkataraman & Co. (P) Ltd. vs. CIT (1998) 229
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the Company was specifically argued and
rejected in the case of The Commissioners of
Inland Revenue v. E.C. Warnes (supra). If a
penalty is imposed for contravention of any
statutory provision, it cannot be said that the
commercial loss had fallen on the assessee as
a trader. Illegal activity cannot be treated as a
trading activity at all. As Lord sterndale held
that it was not enough that the disbursement
was made in the course of or arose out of or
was connected with the trade or was made
out of the profits of the trade. Only if it could
be shown that it was spent for the purpose of
the trade that the deduction can be permitted
unless the entire trade was unlawful.

24. In the instant case the assessee had
indulged in transactions in violation of the
provisions of Foreign Exchange (Regulation)
Act. The assessee's plea is that unless it
entered into such a transaction, it would have
been unable to dispose of the unsold stock of
inferior quality of tobacco. In other words, the
assessee would have incurred a loss. Spur of
loss cannot be a justification for contravention
of law. The assessee was engaged in tobacco
business, the assessee was expected to carry
on the business in accordance with law. If the
assessee contravenes the provisions of FERA
to cut down its losses or to make larger
profits while carrying on the business, it was
only to be expected that proceedings will be
taken against the assessee for violation of the
Act. The expenditure incurred for evading the
provisions of the Act and also the penalty
levied for such evasion cannot be allowed as
deduction. - As was laid down by Lord
Sterndale in the case of Alexander Von Glehn
(supra) that it was not enough that the
disbursement was made in the course of
trade. It must be for the purpose of the trade.
The purpose must be a lawful purpose.

25. Moreover, it will be against public policy to
allow the benefit of deduction under one
statute, of any expenditure incurred in
violation of the provisions of another statute
or any penalty imposed under another
statute. In the instant case, if the deductions
claimed are allowed the penal provisions of
FERA will become meaningless. It has also to
be borne in mind that evasion of law cannot
be a trade pursuit. The expenditure in this
case cannot, in any way, be allowed as wholly

[ITA-8/2018]
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and exclusively laid out for the purpose of
assessee's business.

it has been held as under:-

5. Referred questions Nos. 1 and 3 have, it
may be noted, arisen out of the Tribunal's
findings recorded in paragraph 15 of its order.
The Tribunal has disallowed the assessee's
claim for deduction of the penalty amount on
the ground that the penalty was imposed for
infraction of the provisions of the Customs
Act, 1962. The contention of Mr. Bhojwani,
learned senior counsel for the assessee, is
that in recording its finding the Tribunal
overlooked the vital fact that the Government
of India, in exercise of its revisional
jurisdiction in the matter, had finally held that
there was no infraction of law in importing its
goods by the assessee. According to Mr.
Bhojwani, this subsequent event was relevant
to the issue and the Tribunal should have
taken due note of it.

8. Coming to questions Nos. 1 and 3 referred
to us the position comes to this. In the year
of account the liability to pay personal penalty
of Rs. 4lakhs had accrued or arisen against
the assessee with the passing of the order by
the Collector of Customs, Bombay. Such
liability, in view of the principle laid down in
Kedarnath Jute Mfg. Co. Ltd, wv.CIT
MANU/SC/0438/1971 : [1971]82ITR363(SC)
would have been an allowable deduction in
the year of account but in view of the
principle laid down in Haji  Aziz's
case MANU/SC/0120/1960
1983ECR1942D(SC) it was not so allowable
as the liability related to a penalty imposed
for infringement of the provisions of the
Customs Act, 1962. That was the position in
the year under account.

9. However, taking into account the
subsequent events which mainly consisted of
a fire breaking out in the assessee's business
premises in June, 1982, closure of the
assessee's business and later on a company
taking over the remains of the assessee's
business, and the order of the Government of
India knocking off the penalty in question in

[ITA-8/2018]

In Assam Roller Flour Mills vs. CIT (1997) 227 ITR 43 (Raj.),
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1982 and on taking the effect of such order of
the Government of India to the year of
account with the help of the doctrine of
"relating back", the position comes to this
that in the year of account the liability in
question stood wiped out and did no more
survive for allow ability or deductibility as a
business expenditure. Thus from either of the
two angles, as rightly held by the Tribunal,
the amounts of penalty and interest paid for
raising funds to pay such penalty did not
partake of the character of allowable business
expenditure.

10. In view of the above discussion, questions
Nos. 1 and 3 are required to be answered in
the affirmative, i.e., for the Revenue and
against the assessee.

7. We have heard the learned counsel for the appellant.

8. In view of the observations made by the CIT (A) as
reproduced above and the same has been confirmed by the

Tribunal as under:

6. We have heard the rival contentions of both
the parties, perused the material available on the
record and also gone through the orders of the
authorities below. The assessee company is
engaged in manufacturing and sale of ENA and
rectified liquor. The party who wish to make
purchases from the assessee gets Excise Permit
(Import Permit) from excise department of their
State. In order to deliver the goods the assessee
needs to obtain Export Permit from the Excise
Department of Rajasthan. In order to receive the
Export Permit, the import permits received from
the Assistant Excise Officer of that State is
necessary for permission. As per the procedure
laid down in the Rajasthan State Excise law, the
Assistant Excise Officer processes the permits
and forwarded the same to District Excise officer
for his permission. The District Excise Officer
forwards the same to Additional Commissioner,
Excise, to obtain permission to export the goods.
After following the procedure, the Excise
Commissioner issued the permission for export
and returned the same to the District Excise
Officer, who further returned the same to the



(14 of 15)
[ITA-8/2018]

Assistant Excise Officer posted at the assessee’s
company factory. Thus, after getting the
necessary permissions from the  Excise
Departments, the consignment is dispatched
under the supervision of Assistant Excise Officer.
On the receipt of the goods by the buyer State,
the Excise Department of the buyer State issues
a receipt to the Excise Department of the
assessee i.e. Rajasthan. The assessee also
executes a bond with the Excise Department to
make good the losses incurred to the department
on account of loss of duty in case the goods
delivery receipts are not received by the excise
department of the assessee’s state from the
excise department of the buyer's state. The
assessee executed a contractual bond to make
good the losses to the government, thus the
assessee indemnify the excise duty to the
government exchequer. The duty paid is exactly
the same as per the rates notified by the
government, therefore, the said payment in
discharging the contractual obligation to
indemnify the excise department for the payment
of the excise duty to the government exchequer,
cannot be held in penal nature. Therefore,
whatever nomenclature given by the Excise
Department for the demand notice cannot be
held as penalty. In view of these facts and
circumstances, we find no merit in the appeal of
the revenue. This view is supported by the
decision of the Hon'ble Supreme Court in the
case of CIT Vs. Hyderabad Allwyn Metal Works
Limited (supra), Prakash Cotton Mills Pvt. Ltd.
Vs. CIT (supra) and the Hon’ble Gujarat High
Court in the case of CIT, Gujarat Vs. Tarun
Commercial Mills Co. Ltd. (supra). In view of the
above facts and circumstances and the case laws,
we uphold the order of the Id. CIT(A).

9. The finding of both the authorities are concurrent in nature.
Apart from penal expenses which has been done for the business
activity, while considering the matter, CIT (A) has gone into the

observations made by the competent authority and has come to

the conclusion that it was not penal in nature.
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10. In that view of the matter explanation of Section 37 will not
come into play. In that view of the matter that was business

expenses and has been rightly upheld by both the authorities.
11. Hence, no substantial question of law arises in this appeal.

12. The appeal is devoid of merits and stands dismissed.

(VIJAY KUMAR VYAS)J. (K.S.JHAVERI)J.

Bmg/21.



