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Per  R.L. Negi, Judicial Member: 

 

The Revenue has filed the present appeal against the order dated 

26.02.2020 passed by Commissioner of Income Tax (Appeals), Karnal 

[for short ‘the CIT(A)’],  whereby the Ld. CIT(A) has partly allowed the 

appeal filed by the assessee against the order passed by the AO u/s 

201(1) (1A) of the Income Tax Act, 1961 [for short ’the Act’] for the 

assessment year 2017-18.  

2.  Brief facts of the case are that TDS survey u/s 133A(1) of the Act 

was conducted at the business premises of the assessee company on 

19.10.2017. Perusal of relevant documents during the course of survey 
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proceedings and the post survey enquiry revealed that the assessee had 

not deducted tax at source on the payment of incentive to various 

dealers.  Accordingly, the Jt.  Commissioner Income Tax (JCIT) (OSD) 

TDS Circle Panchkula issued notice u/s 201(1)/201(a) of the Act,  to the 

assessee directing to explain as to why TDS has not been deducted/short 

deducted on various payments made during the previous year.   In 

response thereof, the assessee filed written reply and also made an 

application u/s 144A of the Act for issuing directions. The contention of 

the assessee company before the Ld. JCIT was that since the payments 

were made towards incentives to various parties, question of deducting 

tax at source u/s 194H of the Act does not arise. So far as the deduction 

of tax u/s 194J of the Act is concerned, the contention of the assessee 

was that since there was no professional/ technical services involved in 

on line advertisement to promote company’s sale, no tax was required to 

be deducted u/s 194J of the Act.  However, rejecting the contention of 

the assessee the Ld. JCIT held the assessee liable to pay interest u/s 

201(1A) of the Act for non-deduction of tax at source u/s 194H and 194J 

of the Act.  In the first appeal,  the Ld. CIT(A) set aside the findings of 

the Ld. JCIT and deleted the addition made on account of non-deduction 

of tax at source u/s 194H amounting to Rs 71,09,165 and u/s 194C 

amounting to Rs.7,93,455/-. Against the said findings of the Ld. CIT(A), 

the revenue is in appeal before this Tribunal.  
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3. The Revenue has challenged the impugned order passed by the Ld. 

CIT(A) on the following grounds: -  

“1.  Whether  on  fact s  and c ircumstances  of  the  case 

Ld.  CIT(A)  i s  r igh t  in a l lowing the appeal  of  the 

deductor  whereas,  the deductor  was  l iable  to  deduct  

tax  a t  source  u /s  194H of  the  Income  Tax  Act ,  1961 on 

account  o f  incent ive  paid.     

2 .  Whether  on  fact s  and c ircumstances  of  the  case 

the  Ld.  CIT(A) i s  r igh t  to  jus t i fy ing  that  the  deductor  

was  l iable  to  deduc t  tax  a t  source  u/ s  194C of  the 

Income Tax Act ,  1961 instead o f  194J .  

3 .  Whether  on  fact s  and c ircumstances  of  the  case 

the  Ld.  CIT(A]  was  correc t  in  hold ing  that  the 

judgment  of  Hon 'ble  ITAT in  case  o f  Vodafone  Idea 

Ltd .  Vs  Ass is tan t  Commissioner  o f  Income  Tax (TDS)  

Chand igarh  [2019]  109  taxmann.com 466(Chandigarh-

Tr ibe . )  and Hindustan  Coca  Co la  Beverages  (P .J  Ltd.  

Vs  Commiss ioner  o f  Income  Tax -I l l ,  Jaipur  [2017]  

87 taxmann.com 295(Rajas than) are  appl icab le  to  the 

fac ts  o f  the  case.  

4 .  Whether  on  fact s  and c ircumstances  of  the  case 

the  Ld.  CIT(A]  was  correc t  in  hold ing  that  the 

judgment  o f  Hon 'b le  High Court  in  case  o f  Pr .  

Commissioner  of  Income  Tax-8 Vs  Re l iance  

Communicat ion  on  22  July  2019 (Bombay High Cour t )  

i s  appl icable  to  the  fac ts  o f  the  case .  

4. Since there is a delay of 37 days in filing the present appeal,  the 

appellant/revenue had filed an application for condonation of delay 

stating that due to countrywide lockdown in the wake of COVID-19 

pandemic w.e.f.  25.03.2020, the process for filing appeal could not be 

completed, therefore, the present appeal could not be filed within 

limitation period. During the course of arguments, the Ld. DR submitted 
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before us that the revenue could not file the appeal within the limitation 

period due to the circumstances beyond its control.  The Ld. DR further   

invited our attention to the provisions of the Taxation and other Laws 

(Relaxation of Certain Provisions) Bill ,  2020 and submitted that vide the 

said Bill the government of India extended the due dates for fil ing 

appeals,  reply or any report etc. falling during the period 20.03.2020 to 

31.12.2020 to 31.03.2021. In view of the aforesaid averments,  the Ld. 

DR submitted that the application filed by the revenue for condonation 

of delay may be allowed and the delay of 37 days in filing the present 

appeal may be condoned and the revenue may be allowed to argue its 

appeal on merits.  

5.  The Ld. counsel for the assessee did not oppose the application 

filed by the Revenue. Since the revenue has explained the delay which 

prevented it from filing the present appeal within limitation period, we 

allowed the application and condoned the delay and permitted the Ld. 

DR to argue the appeal on merits.  

6.  Accordingly, the Ld. departmental representative submitted that 

the Ld. CIT(A) has erred in holding that the assessee was not required to 

deduct tax at source in respect of incentive paid to various dealers as 

incentives. The Ld. DR further submitted that the assessee during the 

previous year paid an amount of Rs. 12,18,71,396/- on account of 

incentive to i ts dealers.  The payment was made for services rendered for 

selling goods. The Ld. DR further contended that the distributors were 
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appointed by the assessee on fulfill ing certain conditions, therefore the 

relationship between the assessee and the distributors was not based on 

the principle of equity but of principal and the agent. The Ld. DR 

placing reliance on the judgment of the Hon’ble Calcutta High Court in 

the case of Hutchison Telecom East Ltd. vs.  CIT 59 taxmann.com 176 

(Calcutta) submitted that since the findings of the Ld. CIT(A) are 

contrary to the ratio laid down by the Hon'ble Calcutta High Court,  the 

same is liable to be set aside. 

7. On the other hand, the Ld. counsel for the assessee supporting the 

order passed by the Ld. CIT(A) submitted that since the assessee 

company deals with its distributors/dealers/franchise showrooms on 

principal-to-principal basis and does not reserve right over the stocks of 

goods sold to them, the same cannot be termed as agency arrangements 

which is the prerequisite for applicability of the provisions of section 

194H of the Act.  Explanation (i) to section 194H clarifies that the 

commission or brokerage includes any payment received or receivable, 

directly or indirectly by a person acting on behalf of another person for 

services rendered not being professional services or of any services in 

the course of buying and selling of goods or in relation to any 

transactions relating to any asset,  valuable article or things, not being 

securities. The Ld. counsel placing reliance on the judgment of the 

Hon'ble Rajasthan High Court in the case of Hindustan Coca Cola 

Beverages  (P. )  Ltd .  Vs.  Commiss ioner  of  Income-tax-I l l ,  Jaipur 
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[2017]  87 taxmann.com 295 ,  judgment of the Hon'ble Bombay High 

Court in the case of Pr .  Commiss ioner  of  Income Tax-8  vs Rel iance 

Communications  in  ITA No 603 of  2017  order of the Chandigarh Bench 

of the ITAT in the case of Vodafone Idea L td.  Vs .  Ass is tant 

Commiss ioner  of Income-tax(TDS),  Chandigarh [2019]  109 

taxmann.com 466 (Chandigarh  -  Trib . )  and the  decis ion of the  Jaipur 

Bench of the ITAT in  the case of Bhart i  Hexacom Ltd.  Vs .  Income 

tax Of f icer  (TDS)-II ,  Jaipur  [2016]  68 taxmann.com.388 (Jaipur 

Tr ib. ,  submit ted  tha t  s ince  the  f indings  of  the  Ld.  CIT(A) a re  in 

accordance  wi th  the  judgments  of  the  Hon 'b le  High  Cour ts  and the 

dec is ions  of  the  va r ious  Benches  of  the Tr ibunal ,  the re  is  no  inf i rmi ty  in 

the  sa id orde r to inte rfe re  with.                                 

8. We have heard the rival submissions of the parties and perused the 

material on record including the cases relied upon by the parties.  The 

Ld. CIT(A) has decided this issue in favour of the assessee holding as 

under: 

“I have  examined the  i ssue  and f ind  that  in  re spec t  

o f  non-deduc t ion  o f  TDS  and  app l i cat ion  o f  sec t  on 

194H,  the  Assess ing  Of f ice r  (A .O. )  t reated  the  

bene f i t s  al lowed to  f ranchi se  showrooms and 

f ranchise  d i s t r ibutors  as  per  re la t ionship  o f  one  

person  act ing  on  behal f  o f  other  for  buy ing  and 

se l l ing  of  goods.  The  concept  and percep tion  o f  

commiss ion  and brokerage  was  thus  env isaged by  

JCIT whi le  impar t ing  d i rec t ions  under sec t ion  144A 

to  A.O.  The  Counse l  for  the  appel lant ,  vehement ly ,  

argued that  prov is ions  o f  sec t ion  194H are  speci f ic  

and be read be tween the  l ines  and  al so  a longs ide  to 

be  looked in to  the  de f in i t ion  and  judgments  

pronounced  on  the  Pr inc ipal  and  Agent  re la t ionship 
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e tc .  The  A.O.  whi le  apply ing  sec t ion  194H in  the  

appel lant ' s  case  except  for  h is  own observat ions ,  has  

ne i ther  re fe rred  nor  re l ied  on  any  case  law a t  a l l  –  

ITAT,  High Cour t  or  Hon'b le  Apex  Cour t ,  as  s ta ted 

by  the  counse l  in  the  course o f  appe l la te  

proceedings  be fore  me.  I  f ind  th i s  to  be  a  fac t  as  per  

the  tex t  o f  A.O’s  Order .  

  

  The  counse l  fo r  the  appe l lant  s ta ted  tha t  the  

A .O. ,  wh i le  pass ing  the  order  under  Sect ion  201 

(1 )( lA ),  s imply  proceeded on  the  TDS survey  par ty ' s  

observat ions  as  a lso  pos t  survey  de ta i l s  and the  

repl ie s  made  by  appe llan t .  He a l so  f ramed  hi s  order  

wh i le  comply ing  with  the  d irec t ions  of  JC1T under  

sec t ion  144A be ing  mandatory  to  fol low and  act  

upon.  The  counse l  fo r  the  appe llan t ,  in  h i s  wr i t ten 

submissions ,  p roduced a  synops is  char t  o f  A.O. 's  

repor t ing  to  JCIT in  proceedings  under  sec t ion  144A 

and late r  the  para  wise  d i rec t ions  o f  JCIT,  whi le  

contending that  none  of  the  adverse  observat ions  are  

appl icable  in  the  fact s  and c ircumstances  o f  the  

appel lants  case .  I  have  very  care fu l ly  looked  in to  the  

Paper  Book  f i l ed  as  we l l  the  wr i t ten  submissions  

a long wi th  cop ie s  of  few judgments  in  suppor t  o f  the  

appel lant ' s  case  tha t  the  po licy  of  sa les  for  the  

f ranchise  showrooms and d is tr ibu tors  had 

spec if ica l ly  prov ided the  scheme  for  incent i ve s  and 

no t  a  penny  was  paid  or  was  payable  as  commission 

or  brokerage  or  any  paymen t  in  the  case  o f  the  

appel lant .  I t  was s trongly  argued that  a t  no  s tage  

any  re la t ionship  l ike  pr inc ipal  and  agent  ex is ted 

be tween  the  appe l lant  company  and i t s  showroom 

f ranchisees  or  d i s tr ibu tors ,  Fur ther ,  as  per  

exp lanat ion  1  to  Sec t ion  194H never  were  any  

se rv ices  rendered in  buy ing  and se l l ing .  According 

to  the  pas t  hi s tory  in  appel lant ' s  case ,  such  a 

proposi t ion  was  never  rai sed  and as  per  the  

assessee,  r ight ly  so  as  the  prov is ions  o f  Sec t ion 

194H were appl icable  on  the  r ight fu l  incen t ives  o f  

the  buyers  as  per  the  sale  pol icy .  In  v iew o f  the  fact s  

and c ircumstances  in  the  appel lant ' s  case ,  no 

re levance  ex is ted  in  the  c i ta t ions  o f  Ind ian  Contract  

Ac t  when read wi th  Sec t ion  194H read wi th  

Exp lanat ion  1.  The  re l iance  on  judgments  inc lud ing 

that  of  the  Delhi  High Cour t  square ly  appl ie s  in 

favour o f  appe l lant  where in  i t  was he ld tha t :  -  

 "The quantum  of  incent ive s  earned  by  a 

dealer  m ay  be  dependent  on the  quantum  of 
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cer tain sa le s ,  but  the  norm al  buying  and  

se l l ing  goes  on ir re spec tive  o f  the  schemes 

and ,  hence,  these  incent ive s  cannot  be  term ed 

as  commission in  the  normal course  of  buy ing 

and  se l l ing  the  goods  as  envi saged in  Sec t ion 

194H of the  Act"   

 

The  appel lant  a lso  re l ied  upon the  fo l lowing 

judgments  o f  ITAT Chand igarh  Bench and  High 

Cour ts :  

i )  Voda fone  Idea Ltd.  Vs .  Assi s tant  Commiss ioner  

o f  Income-tax  (TDS),  Chandigarh  [2019]  109 

taxmann.com 466 (Chandigarh -  Trib. )  

i i )  Hindus tan  Coca  Cola  Beverages  (P. )  Ltd .  Vs .  

Commissioner  of  Income- tax- I l l ,  Jaipur [2017]  87 

taxmann.com 295 (Ra jas than)  

i i i )Bhar t i  Hexacom Ltd.  Vs .  Income tax  Of f icer  

(TDS )-I I ,  Ja ipur  [2016]  68  taxmann.com .388 

(Jaipur Tr ib . )  

i v )  Pr .  Commiss ioner  of  Income  Tax -8  v s  Re liance  

Communicat ions  . . .  on  22  Ju ly ,  2 .019 (Bombay 

High Cour t ) .  

These  c i ta t ions  have  a l so  been perused  and 

considered  and are  in  favour  o f  the  appe llant .  The  

A .O.  or  JCIT d idn ' t  re fe r  to  any  judgment  in  support  

o f  the ir  observat ions  that  prov is ions  of  Sec t ion  194H 

read wi th  Explanation  1  br ing  the  case  as  one  o f  

se rv ices  rendered in  buy ing  and se l l ing .  I  don ' t  f ind 

any  meri t :  in  the  f indings  of  A.O.  read  w ith  the  

d i rect ions  o f  JCIT and hold  that  no  TDS deduct ion 

was  required ,  keeping in  mind  the  fac ts  and 

c ircumstances  in  the  appel lant ' s  case  in  re spec t ,  o f  

incent ives  paid /payable  to  their  f ranchise  

showrooms and  d is t r ibutors .  This  ground  o f  appeal  

i s  dec ided in  the  appe l lant ' s  favour  and the  addi t ion 

o f  non-deduct ion o f  TDS  under sec t ion  194H 

amount ing  to  Rs.71,09 ,165/-  on  amount  

pa id /c redi ted  Rs.  12 ,18,71 ,196/  i s  de le ted .” 

 

9.  As pointed out by the Ld. counsel,  the Ld. CIT(A) has allowed this 
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ground of appeal of the assessee by following the ratio laid down in the 

cases referred above. Since the Ld. CIT(A) has decided the issue in 

favour of the assessee by following the judgments of the Hon'ble High 

Courts and the decisions of the Tribunal, discussed above, we do not 

find any reason to interfere with the findings of the Ld. CIT(A). So far 

as the judgment relied upon by the Ld. DR is concerned, in our 

considered opinion the facts of the said case are different from the facts 

of the present case, hence the ratio laid down is not applicable to the 

present case. Accordingly, we uphold the findings of the Ld. CIT(A) and 

dismiss this ground of appeal of the revenue.  

10. Vide ground No 2 the Revenue has challenged the action of the 

Ld. CIT(A) in holding that the assessee was not required to deduct tax 

u/s 194J. The Ld. DR supporting the order passed by the JCIT (TDS) 

submitted that the Ld. JCIT (TDS) Panchkula has rightly observed that 

since the assessee had made payments to various advertising agencies 

providing/managing the services of the company through online portal 

and since the assessee company hired the skill employees with technical 

and professional qualifications for the aforesaid purposes, the provisions 

of section 149J of the Act are applicable in the assessee’s case. 

Accordingly, the Ld. DR submitted that the findings of the Ld. CIT(A) 

may be set aside.  

11. On the other hand, the Ld. counsel supporting the order passed by 
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the Ld. CIT(A) submitted that since the findings of the ld. CIT(A) are in 

accordance with the provisions of law therefore, there is no merit in this  

ground of appeal of the revenue. The Ld. counsel further pointed out 

that as per the clarificatory question/answer in Circular No. 715 dated 

08/08/1995, the advertising contract shall fall u/s 194C and advertising 

agencies shall have to deduct Tax at source u/s 194J of the Act,  while 

making payments to their artists,  models etc.  

12. We have gone through the available material on the record in the 

light of the rival submissions of the parties.  During the previous year 

the assessee paid Rs.99,18,191/- to three parties on which the assessee 

deducted Tax @ 2% under section 194C of the Act.  The Ld. counsel 

placing reliance on the judgment of the Hon'ble Supreme Court in the 

case of Hindustan Coco Cola Beverage (P) Ltd. vs.  CIT 163 Taxman 

355(SC) submitted that as per the ratio laid down in the said case, where 

the recipient of income has already paid taxes on amount received from 

deductor,  the department cannot recover tax from deductor on the same 

income by treating deductor to be assessee-in-default for shortfall in its 

amount of tax deducted at source. The Ld. CIT(A) has decided this issue 

in favour of the assessee holding as under: -  

“The  grounds  of  appeal  per ta in  to  the  appl icat ion  o f  

provi s ions  o f  sec t ion  194J  ins tead o f  194C,  in  re spec t  

o f  onl ine  manager ia l  se rv ices  and holding  the  

appel lant  in  de faul t  for  lesser  deduc t ion  o f  2% rate  

under  sec t ion  194C.  The  A.O.  proceeded to  calculate  

a t  10% rate  whi le  work ing  out  the  shor t  deduc t ion  a t  
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Rs.  7,93 ,455/-  on  amount  pa id /credi ted  o f  Rs .  

99 ,18,191/ - ,  The  payments  per ta ined  to  three  part ies  

and the  counse l  for  the  appe llan t ,  vehement ly ,  a rgued 

and s ta ted  in  wri t t en  submiss ions ,  a s  we l l ,  that  in  the  

fac ts  o f  h is  case ,  he  had  r ight ly  and  legal ly  deducted  

TDS a t  2% ra te .  In  addi t ion  to  that  he  p leaded  that  

the  s ta tus  be tween h im and  the  payee  was  such in  

wh ich  prov is ions  o f  sec t ion 194J  are not  app l icable .  

The  appel lant  s tated  that  the  amendments  brought  in  

by  the  Legis la ture  in  v iew  of  uncal led  for  l i t igat ions ,  

are  cont inuing,  I  have  perused the  same  and f ind  tha t  

such amended prov is ion  can be  cons idered  as  o f  

c lar i f i ca tory  nature  a l though no t  re trospec ti ve ,  I  am 

inc l ined  to  agree  in  favour  o f  the  appe llan t  and  hold  

that  no  short  IDS deduct ion  was  there  in  h is  case  and,  

hence ,  de lete  the  amount  calcula ted  a t  Rs .  7,93 ,455/ -  

on  amount ,  paid /cred i ted of  Rs ,  99 ,18,191/ - .  

 

13.  In  our  cons idered view,  the  findings  of the Ld.  CIT(A) are  in 

accordance wi th  the provis ions  of  law and in consonance  with  the 

ra t io  la id  down by the Hon'ble  Supreme Court  in  the case of 

Hindustan Coco Cola Beverage (P) Ltd. vs.  CIT (supra).  Hence, we do 

not find any infirmity in the order of the Ld. CIT(A) to interfere with 

the same. Accordingly, uphold the findings of the Ld. CIT(A) and 

dismiss this ground of appeal of the revenue.  

   In the result, the appeal of the Revenue is dismissed. 

    Order  pronounced on   20
t h

  Oct .  2021.  

 

  Sd/-         Sd /-  
 ( N.K. SAINI)       (R.L.NEGI) 

उपा�य
 /Vice President    �या�यकसद�य/ Judicial Member  

Dated :   20.10.2021 

“आर.के.” 

आदेशक���त,ल-पअ.े-षत/ Copy of the order forwarded to : 

1. अपीलाथ�/ The Appellant   

2. ��यथ�/ The Respondent  
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3. आयकरआयु/त/ CIT 

4. आयकरआयु/त (अपील)/ The CIT(A) 

5. -वभागीय��त�न2ध, आयकरअपील$यआ2धकरण, च4डीगढ़/ DR, ITAT, CHANDIGARH 

6. गाड�फाईल/ Guard File  

आदेशानुसार/ By order, 

सहायकपंजीकार/ Assistant Registrar 


