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ORDER
Per S.S. Godara, J.M. :

The instant batch of nine cases pertains to a single
assessee M/s. NEE-NPC-Mytas-JV. All these nine appeals
arise against the Commissioner of Income Tax (Appeals)-
12, Hyderabad’s order dt.16.08.2017 in case
No0.0149/2016-17 for Assessment Year 2006-07; the
CIT(Appeals)-9, Hyderabad’s common order dt.31.12.2015
passed in case No0s.0273/ACIT, Circle 6(1)/2015-16;
0311/ACIT, Circle 6(1)/2015-16 and 0339/ITO, Ward
6(1)/2015-16 in Assessment Years 2007-08, 2008-09 and
2010-11; the CIT(Appeals)-9, Hyderabad’s order
dt.7.7.2017 in case No0.0231/ITO, Ward 6(1)/2016-17 for
Assessment  Year 2009-10 and CIT(Appeals)-6,
Hyderabad’s separate orders; all dt.26.2.2018 in case
Nos.1165/2014-15/B1/CIT(A)-6; 0034/2015-16/B2/CIT(A)-

6; 0037/2016-17/B2/CIT(A)-6 and 0460/2016-
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17/B2/CIT(A)-6 for Assessment Years 2011-12 to 2014-15;
respectively. Relevant proceedings in first and foremost
Assessment Year 2006-07 are under section 143(3) r.w.s.
254 and u/s. 143(3) of the Income Tax Act, 1961 ('in short
the Act'); respectively.
Heard both parties. Case files perused.

2. Both the learned representatives state at the outset
that the assessee’s identical sole substantive grievance
that in all these nine cases seeks to reverse both the lower
authorities’ action disallowing its 80IA deduction claim(s)
of Rs.2,85,67,175/-, Rs.1,62,25,941/-, Rs.1,85,37,574/-
Rs.6.65,60,238/-, Rs.2,01,03,559/-. Rs.49,40,186/-,
Rs.5,85,122/-, Rs.3,85,097/- and Rs.13,15,184/-;
assessment years, respectively pertaining to execution of
the alleged contract works forming part of M/s. Bhima Lift
Irrigation Scheme in Mahaboob Nagar District, Telangana
State (erstwhile undivided Andhra Pradesh). Learned

counsel invited our attention to the tribunal’s first round
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remand order dt.8.3.2013 in assessee's appeal in ITA
No.517/Hyd/2010 in A.Y. 2006-07 restoring the instant

sole issue back to the Assessing Officer as under :

2. The sole grievances of the assssses In tha prasant appeal Is with
rezerd to the disaliowance of deduction clzimed ufs S0TA (4) of tha Act.
3rzfly the facts of this issue are the assessee 5 a jolnt ventura formed
oy three compenies viz., Navayuga Engineering Company, Nagrjuna
Caoastruction Company and Maytas. The sssessee entéred into 3
conzract with the Goverament of Andhra Pradesh [rrigation and CADR
Department representad by the Superintending Enginesr, Pabbair. The
contract Is  for the execution of the works known as
“sLIp-Lift-1l at Thirumealayzpally & Mothakota (Vilage) of Kothokota
Mandal, Mahaboobnagar District, Andhra Pradash on EPC basis®. The
assessee filed its ratum of incomea for the impugned assessmant ysar
o1 31-10-2006 decizring ‘nil” income 8fter daiming deduction of
R5.2,85.6¥,175!- ufs BOIA (4). In course of scrutiny assessment
proceedings, the Assassing Officer raised query with ragard to the claim
of daduction ufs SO0IA () of the Act. In responsa to the query, the
assassee submitted its expianation bafore the Assessing Officer, The
Assessing Officar howavar did not accept the explanation submitzad by
the assessee on the follewing reasons:-

1) Saction SDIA (4) sppiles 0 a developér and the assssses s
not 3 developaer and only & contractor,

i) The asssssee is not the owner of the Infrastructure faclity
and =as executad the work on EPC (Erection, Procurement
and Censtruction) basis.
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2 The sole grievancs of the assesses In tha prasant appeal Is with
regerd to the disaliowance of deduction clzimed u/s S0IA (4) of the Act.
3riafly the facts of this issue are the assessee 5 a jolnt ventura formed
oy three compenies viz., Navayuga Engineering Company, Nagrjuna
Coastruction Company and Maytas, The sssessee &ntéred into 3
ranzract with the Goverament of Anchra Pradesh [rrigation and CADR
Department representad by the Superintending Enginesr, Pabbair. The
contract s for the execution of the works known as
“5LIp-Lift-1! at Thirumalayapally & Mothakota (Viilage) of Kothokota
Vandal, Mahaboobnagar District, Andhra Pradash on EPC basis®. The
3ssessee filed its ratum of incoma for the impugned assessmeant ysar
o1 31-10-2006 deciaring ‘nil” income after daiming deduction of
Rs.2,85,61,1751- ufs BOIA (4). In course of scrutiny asssssment
proceedings, the Assassing Officer raised query with ragard to the claim
of daduction ufs S80IA (2) of the Act. In response o the query, the
assassee submitted its expianation bafore the Assessing Officer, The
Assessing Officer hawavar did not accept the explanation submittad by
the assessee on the following reasons:i-

1) Saction SDIA (4) applles 0 a developer and the assasses Is
not 8 developer and only & contractor,

i) The assasse= is not the owner of the Infrastructure faclity
and ~as executad the work on EPC (Erection, Procurement
and Construction) basls.
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2, The |earnad AR submitted before us that cifferant benches of
Tribunal Bcising tha Hyserabad Bench in @ number of casas upheld
that tha contractor can be a devalopsr depending upon tha terms and
conditiong of e contract and ralated work covered oY & confract. The
learned AR referring to the scopa and mature of work and different
cauzes of contract submitted thet tha assesses haes not executed the
work meraly 35 a contractar but has executed it on oz Purm-kay bages,
The earnad AR SuDmitted that 23 par the scooa and asture of the work,
the assessee had taken full responsibifity far dasigning &nd enginaering
@ execution of chil, 2fectrical and mechanical works including the
Supsly, mansportetion,  storage  and Ins=allation, testing and
ESMMESIDING of hyoro machanical and elecro rmeckanical aquiprrent
inclding operation and malAterznce of tha progect for 3 penad of thres
yEars from the date of successrul commizsioning of the project. The
l=zrmed AR further suomittad that the sscecseg joint wenfure has mads
huge financial invastmants far executing the project and afso employad
technical parsonnsd for executing tha work, The tethnatoguzal risks
urdartaken in the design and drawing of various types of machinery to
the satfsfactien of the Govermnmant 2xesuting the infrastructure relaced
work indeed ara huge. Ik was further submitted thal  the= accoscos =
responsible for certain works which requires: applicaton of tecsnical
Expertiss  such. 23 detslied dasign of the ankire plant, providing
enginesring drawings, dats; bil of metedals sic,, compksbs
manufacturg of &l the equipment reguired for plant inclisding their shag
testing, supply Inclsdes packing and iRnsporation from  the
manufactursr'’s works bo the projact sita induding custems’ clearance of
snported  components, iF any  and sorage, preservation end
tonsersatipn oF sl the aguiprest ac the sita arection, tasting and
remmisseming of al units and hanoing over to |rMigation suthorities in
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camplets shape. The kearmad AR refyirg upon a decsion of [neome-ta
Appalista Tribunal, Hycerstad Berd in cass of s Sushee Hi-tech
Caonstrecons Bve Lid Vs, DCIT (ITA Nos, 269 ard 1165/Hyd/2009
and TTA Na. 1171/Hyd/ 2010 dated 16™ March, 2012 submitted that the
assessae ls nat required to be the owner of the infrastrucure fadlily for
avalling deductica 'z BOLA {4} of the Ast, Ralying upth the same
dectsion, & was furthar sutmated that the assassec hss o fUITD amy
ane of thres cordidons ba., () ceveloping [} oper2bng and
malntaliicg or (i} develeping, operating and malazining  any
infrastructure facFty could be enbTed ta dalm deductan EOLIAl4], Tha
irmrmiedd AR vehemently contented DSt tha assesses i fact is Involved
In =il stages of deyelapmient ke dasigning, execution ef ail iyl worka
lice camal manfacturs, tasting at manufeciure wooks 20 T8 Is entithed
o5 clalm deduction w5 BO1A (4] af the Act. THa l2amed AR alsa refied
upan the following dedsions in Sugpert of Fes contantans:-

I} Income-tex Appeliata Tribunal, Hydarabad Bench "7 in b
case of GWVFR Engineers Limited Vs, ACTT and vice vers3a in
TEA Nos, 347/HyE/Z008 and 17 other sppeals dated Iw-1-
2052,

iy Order of [Rcome-tax Appellats Tribunal Chennal B- Banch in
ACTT W5, ChettSinad Ligrite Transport Services [F) L.
in ITA Nos. 1312 and 1314Hyd/2H1) for the Besassment
years 200708 ang 2008-0F dated 18-11-2011.

iy erder of Tncome-tEx Appeilats Tribunal Chennal Bench "C°
N ACTT WS, RR Constructions in ITA Mo, 2061 Mad /2010
for e ascessment yaar 2007-08 dabad 3-10-1011.

iv] Drderof Jalper & Bench of incofre-Lax Appellste Tribunal In
Om Matals [nfra Projects Limied W5, CIT o [TA Nos. 7ad
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and 723/)P72008 for the assessment years 2003-04 and
2004-05 dated 31-12-2008.

v)  Order of ACIT V/s. Bharst Udyoa Ltd. (123 TT1 639)

vi)  Order of Incoma-tax Appellzte Tribunal Mumbai “g* Bench
in Patei Engg. Ltd. V/s. DCIT in ITA Nos. 1221/Mum/2004
for the assessment yaar 2000-01 dated 227 June, 2004 (94
ITD 411).

S. The lzarned Departmental Representative SUpporting the orger
of the revenue authorities Submittad that the assesses has axectuted
the work mainly as a tontractor and henca  Ae s not entitled to avall
deduction u/s S0IA(4) of tha Act.

8. Wea have heard rival submissions and perusad the materizl on
fecerd. We have also applied gur ming to the decisions dtied before
us. Section BOIA(4) allows deduction W a0 enterprise canrying on
Business of (i) develeging  or {It) operating and maintzining or (iii)
devaleping, cperating and maintaining any Infrastructure fadility if the
following conditions ara fulfiled.

3) The enterprice 5 owned by a company registered in India
or by a consortium of companies

5) It has entered Into BN 3greemant with the Central
Governmant or State Govem ment or locsl autherity ar any
other statutory body for ()) ceveloning or (i) operating
and  malntaining or (i} developing, Cperating and
maintzining a new Infrastructure facility.

® It has started or starts operating or maintaining
imfrastructure on or after 1* of Apr), 1995,



10
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018

7. A piain reading of the aforesald provision makas it clear that the
anterprise has to underteke ény one of the thres activities le.,
caveloping or (ii) operating end maintaining or (lll) deveicping,
cperating and maintaining a new infrastructure facility, It hes to be
swned by a company or consortium of companies. The revenus
zuthorities held that the assessaz is not entitled to avail exemption u/s
80IA {4) as It has not undartaken 2|l the thrae activities and it is net
the pwner of the infrastructurs facility. For coming to such conclusion
tha CIT (A) has zalso relisd upon the decision of Income-tax Appsllate
Tribunal, Mumbal Special Bench in the case of M/s. B.T. Patil and Sons
{supra). The co-ordinata Bench of the Tribunal in the case of Sushes
Hi Tech Constructions (supra) after taking into account the decision
of the Income-tax Appailata Triounal, Specizl Banch in the case of B.T.
Petil (supra) and 2ls0 taking into consideration the subseguent
amendment %o section 80IA(4) heid that an enterprisa  which
Jindertakes any one of the thres actlvities viz., develosing or (I)
>oerating and maintaining or (i) developing, operating anci
=aintaining a new Infrastructure fadlity weuld becoma aliginle for
szZuction u/s SCIA(4) of tha Act.

& The co-ordinate bench in the said decision further held that for
avziling deduction u/s S0IA (&) of the Act the assessea need not ha the
ownar of the infrastructure facility. The only réquirement under clause
(1) () of section BOILA (4) is that the entarprisa which Is exacuting the
work should be owned by a company. In view of the clear statutory
‘2nzy2g2 and the ratio (2id down by the co-ordinate bench in case of
v = Sushes Hi Tech Constrection Private Uimited Vs, DCIT (supra),

Zz'm of deduction u/s BOIA (4) cannot be denied on the ground that
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the assesses has not ecarried out 2ll the threa activities and It is not an
owner of the infrastructure faclity. Howsver, it is further evident from
the orders of the revenua 2uthorities that the daim of deduction alsa
has been disaliowed an tha ground that the 2ssess28 has act SxacuIsy
the work as 2 developer but has acted merely 35 & contractor®” 1n this
comaxt, the learned AR has vehemently contendsad that the assesses
“25 not acted merely as a concractor bt was involved in planning,
c2signing, manufactusing and /| other ancilfary and incidental activitles
of executing the Project as per the terms of the contract.  In this
context, the learnad AR also submittad that the ravenue authoritieg
have not examined the contract  properly before ceming to their
conclusicn, After geing threugh the orders of tha revenue authorities,
we find that the Assessing Officer has trzated the Bssesséa 33 p
contractoe merely because the agreement between the zssessee and
the govemnment reads as contract agreement and Suptr. Enginear
regresanting the AP Government (s mentioned as the empiayer and the
235588 s mentioned as a tontracter, The CIT (A) has zlso endorsed
such a 'vicw by observing that the assessea s not involved in the
Planning and developmant of infrastructure, Howev%. befora coming
10 such a conclusion, the contract has to be read In its entirety for
finding out the trua natyre and scope of the work which in cur view has
not been done In the present casa. The ce-ordinate banch in the cass of
Mfs Sushea H| Tech constructions Private Umltad (supra) aftar
considering saveral other decisions of the Income-tax  Appeliate
Tribunal held in the follewing mannar:-
"eeneenThe assessee should not Be denied the deduction u/s
E0IA of the Act as the contracts invalves, development,
oparating, maintenance, financial involvement and defect
correction and liability period, then such contracts cannot be
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called as simpls works controct.  In our opinion the contracts
which contain abewe Taatures to be segregated and on this
deduction ufs B0TA has to ba granted snd the other agreements
wihich aré pure works contracts hit Ery the explanation section
E01A (13], those work are not entitled for dedwction u/fe BOEA of
tha &ct, The profit from such conbracts which  Involves
dgvalopment, operating, maintenance, financial involvement,
and defect correction and Habiiity periad is to be compited by
assessing offfcer on pro-rata basis of turmover, The Azsessing

officer 15 directed to axaming and grent deduction on eligibk=
turnover as dlirected abave.”

Ag wituld  appaar frgm the aforesald pbsarvations made by the co-
oreinate bench, an assesses IS eniltled for deducdson uis 3014 {4) of the
Act IF i develops the Infrastructurs faciiity.  However, the assasses has
to show that & has actually carmied on  developrient af the
infrastructura facility cumulatively with &l the achvibdes of design,
development, englnesrng,. Constructlon, malrtenance, Erancial
inwlvement, defeqt comection and such other andliary and incidentzal
‘wark connected with the davefooment. of the project, THE ASFEE5E0
fias to ectehiish by prodecing svidencs on record that it has developed
the project and Has ned exscuted the wiork merzly 25 a Conbractor.
Siree these acpects Rava not baen Mokad inta propsrly, we ara inclined
to remit the metter back ta the Assessing Officer wha shall examina tha
issue afresh after considaring the contract decumanss in its antifty and
2l other awvdances Enet mey bz syucmitied by the assessee, If the
aszessee |5 abie o eswablish the faco that it i=elf has carred out the
deveicpment of the Infrestructure fadiites aslong  with  design,
deveigoment; oparation and maintena nge, Frandal Invshermank, el
comaction of the contract durmg che wamanty perod, then swen
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contrect should be considered as 3 develooment of infrastructure
facility executed by the assessee  and claim of deduction u/ BOIA (&)
should be aliowsd. Accordingly, we set aside the order of tha CIT (A)

and direct the Assessing Officer to-dec'de the Issue afresh keeping In

shall afford a reasonable opportunity of being heard to the assassee

befora the final order Is passed,

9. in the result, the appeal filled by the assessea lLe. ITA
No.517/Hyd/10 Is treatad as allowad for statistical purpeses,

It is in this backdrop that we deal assessee's appeal ITA
No.496/Hyd/2018 for Assessment Year 2006-07 as the
lead case.

3. Mr. Afzal next took us to the Assessing Officer’s
consequential second round order dt.28.2.2014
reiterating the impugned section 80IA(4) deduction

disallowance of Rs.2,85,67,175 as follows :

----Space left intentionally-------
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Wik MEE WD MAYTAY
B L T
2 Far the A¥.2006-07, asessee fied e metrtr gf [ncome an 91102008

Samitting NIL taxeble Income ot cldiming deductan wis BA14 ax Az.2,B5,67, 175,
Assessmant w's 143(3) was compieted on 3807 2004, denyirg the deuctan claimed
s ElA. Income vwas socordingly apERtded ot Dy, 2, B5, 67,175/, CIT{ A -Tirugas
dphield the assessment wide dppeiate efder db. 15.00.2000 0 ITA Ma. IS TrraciT.
Bl LW Hyd/CIT(A)TRTIOD-10.. On  further dpoeal by assesses,  TTAT  A'Banch,
Hydaratad, vide Its peder gt OB03.2013, i ITa Ao, SIFMNESI0, beld thar “an
Consederatian af the ¢ontret docsmants ard okhar eeidencay, ¥ ultrmately it g feand
thet tha assessce Tae¥ han cerred DUl the dawelbipment of infrastuctare fecality
cumulativgly with the activities of dréring, Jesigring, canstructing and mgirtening
with firancial neolegment and dafect aofteftior of contrpdl during [he wananty
benod, then the actesses would be grbiclag s oam Coouctan wis BRIALE] of the A
Aevardingdy, fresh patice ufs LA302h dr, B20B.2017 was wsued iong wik shaw Cposs
Iettar. [n réspnrdgs, sssessey submeted e ceials tallad for, wido letier filpg by it an
14,02 3014

3. Arguments made by assedses ars ST e B under ;
£. The Stopa ‘of wark In cenremion o8k he infrastructural fagiity inciudes
deman and execution'. Title of teroer dotument shawe that It ls far design
and- developmart, Design af sl cvi swarkes legigraf all slectre-mechanies)
vk have bty e drawn by sespssas
b. Contract s an EPC contract on rm-key bagg
c. hssesses i liable for aff Ask factors,
- AEboease i sligible for deduction oF Der CROT Cireutsr gt. 13052010

]

4 ASSRERRN'S Contentinns are corsdered &0 derussed hddos

5 Cuiring tha yesgs wndar comslderation, thi Compary has carred auk exeCul o
ol coftract wosk of Lt T - stage 1 and 3 punping stabioas of Bhime LS Irrigalion
sthemo  ar Thirumalayapally & Hothakoea wiiage  af  Hothadets, mandal,
Mahabooboagar district, Andhes Fregesh;, The work was alioted by the Projact
adinitistratgr & SWpermtending Engineer, BLIP Circls, Poizhadr, Mashasoohragar
distriit. To ewaluaie the eliggibility i B0 1A [4). the agreerment eatared by 440
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Pl s PR P ALY TAE Y
AW TIERAT A w6 1

essespe with tho PAC & SE, BU18 Orcle, Bshnbonbmogar THutdcl, s oxamened, Inading
i the Talgming analysis
i Tho agreemont & ttked a3 Coriracl agragment’,
k. The suthority thal awardsd e montea s cermed = 'Emplope gl Ehe
reCipient of the tontract & termed @ 'Contracior.
o [In the letter #ubmitted by tha assesess to the 20 & &E, BLIP. Cicia,
furizhing the prica schedulé, ©was referred o B8 “wee
. The “ma vwas swarded to the sssesses an [he bass of sincemsis Tokdding’
of ‘benoer’.
¢, Bidding Mo forder work was dors by omacy oomiganies including e
[l
I, The agreement refert b fhe ascessen as morely § Coniracior AaCLng tha
winrks awarded to kbt not ss g dendl o

6,  From Ehe abowe, it s chees that She natdng of work done by sasesses s in B
rralued of "works conkract’, but nel development 20 s poant, ot vaould nok Ba cut ol
racn to dwed ugor the sligibality for doductian vis-S-vis (P@SETHS INEAnion benmno
fhe S,

71 The Pudger Specch for 159596 which #an deliversd by B Manesahian
Srgn, thien Mirister of Finonce.. g L5 March, 19%5, has sel the pad Fof prigate
pEclar particoetEn in acorkeeated developmert ol infradtaeiung n Indiz, which
wack, hithoroa, i the domaln of the putlc fector anly, The teRwant pant S
putracied g9 Lnder |

*5h. Modegiate (ot G 8 R CONEN R e eon
peogrEss 0 omer in provas sspoermn of gy mirerfraciufe; Feopae to pioe @
fim-pice 305 faldap for onp enfepvin wiich oded ma'stnmr ol dperinid
pfranirectene foolitar i e oren ol Wgfedet engrenem o e dvidied
AP, DG OraT rapi! Fmgss B! wadeie This b holiky el e aeslaile fo

pundarpr oes wi th Eorn S GEETTAN At De Al 1EST
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#d The need for drawing private sector in devesopment and aparation of
infrastrisciure faclities in ‘2’ camprehensive Fashinn was recessitated by the huge
capmal inwestroant that thage projects dermand; and realization. Lhat gouErnmert's
funds and expertise would alone not suffica, The reed was ol o5 offer InC@niives to
offset tha long gestation period and & certain amnt 6F rick associated with puek
cedital intensive prafects. For this purpase, tha concapld of BOTIBuild - Dperate -
Transfer], BOOT {Build = Own - Opesate - Trarsfer) and BOLT (Build - Dwp -
Lease - Transfer} have been adopeed from the Urated: Matons  Industrial
Oedelopment  Orgarication (UNIDO), which primanty  concered wdh bR
devalpprent af infrastrictore facility o the inird word couplries for tamsting thiei
pLonomic oeglppmeant, As-a gart af lbhe mcontive packsge, @ Concedsion in the
farm of deductian . InComatas was anvisaped

.3 It = important te appreciate the trensformation that s nEeaded &a
infragtrictire sevelapment: seeneca in fncla &5 an affshoot of G054 cetkicHna
Previoushy, public Infrastructure faciiges. wers AEVEOREE By the Puldic Warks
Papartments {PWD)' o spediady designated bades carved ot far thic pirposa. [n
furm, Ehe: PWD used B0 gub-comtrac the warks to private participants. To that
cxtent, private porbcipation was in existence even before this deduction.
e difference that this deduction ypagnt to Brmg e that the privete soctor wss
given impgtus rab to relegate il Lo mere sab-contract work, out fe rake up
nfrastructieng projects - in betoe, rgbe from mobilization of lunds to ERC
{Engineering, Procurement and Constructiond and  tharesiber aperating  and
mainkaining the faclty, In tha process levriag a weer CHorge Eke tol e and gotling
Dack iLs investment with & decent return, all 6n =5 awn, The private cectos was
essentially required to fake up combinad roies of fund-raiser, buiider ard aperator
The nceniivas are necessarlly # recognitian al s larger and comprelisrsave rale

of the grivate sectar,

h.a The deductice was-tharefore, ravor inteaded ta be allowed fo companies who
simply Blld the whole or part of the facilicy with the resources pravided by tho
doeriment. It was never the inlontion to block the gowernmant inds in
infrastriscture project and sUM grant deduct lan s BOEA. The concent af G014
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#ak based on @ mix of ‘buidor cum operates whio couald develop the infrasr ructure
Rcility wnd lster recovsr Bs cost by opeErafing the same,  The whoeasan s
eezerfzlly granted B pecoamition of ihe irengus capitil investent made by L
Afwale campany &0 os B0 enable k to recover the costs and make prafi e & amitad
o, beforg frangferring thie lecility ta the governmpin

7.3 From the abowve, it o0 45 penn that tha psessen Goes mab gualty fos
deduction. The reasons are plEborated as ureder ;

i NHomenclature psed in wark ardor

Thir sgreement bo termed as “ooiirsce agradnent’, In thio definibon
dauss; tha nemendatures adeoper Shods  thet assossen = tormad o4
‘herginalter cafied the “cantractar™, This shows Lhat the gssoises e iy
efulmg tho warke in the status &F 2 contracoor,

h. Matwre of agresment :

The-agreement i fermed & " contsare agreamanl Bul ant davokisment
agreamant, The suthiriby ewerting the contract, have pafsd for tancgrs. grig
srardad the terders: am the boss of fighest Bo amount rsgakiatsn
Acctedingly, the wark arder nas nean msued Lo 1ha sixpsses.

. Mnture of woark is 'exacation’, but not devalopment :

The wark order mentions the specficasicns: oF the work b0 e
camplecsd, the pontract amount, el SripnulaTed] [¥ne for completion of worko
and ather migcalloreaus conditons, The wis hueey and lermnalogy af the
imve agrecteniks cearty indicate thet the asersaee is onlv a CobraLior who

|.I is Bwidrdec @ wark fo be eviscured For & certain pricy, s per b specfications
ard degignd mendatad by (he Emaloyer. The sososice 5 réguired Lo rr--.rr.ir;
“ewerute” thi werk, mithin the sipualated paring, Sailtact bo the gpactigatiore. v

The Oxford Dictionary gives the meaning for the word ‘execute’ as to

carryout a work or an order. The work carried out by the assessee clearly



18
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018
W WL KOD MAYTAS

AN TG0 e, o
Madls under this maaning, In view of the above, The assessee |5 to be Teated

&89 merey o wWorks Coarracar.

The spedfications are gensrated by the government actharity and the
dssegnee |5 required o merely axscute the work as a contracter, 1t is to be
nated this de akin to he works previcasly prented by the FWO, bul rot in the
forrm of a comprehensive BOT or BOOT modeal,

Mafure of risks borng -

Risk:-can be explaines a5 axposure o the possibliity of inss, Imjuirg, @r
sther aoverse o wiweldoms orcumsiance: a chancoe or situgbon inwaiving
=ich a possibslity, Entreprereur is besatted with plethara of rsks 0 e
DUsINeEss anwirnrment

In-ganeral porlance, buginess risks can be classificd by the influsnce of
Lwa majer risks: internel rigks (rexs: arising Trom tho events taking plams
within the organization) ard estemel nsks {dsks arisig from e avents
taking place outside the arganlzatan),

[ntermei risks atise fram fachrs sendodenuus variabies, which cen be
cortrolles)  such &5 humaa  factors italent  managerment,  sirikesh,
technologica? Meetors (emergng techrehgies), phyaicel factars |fallire: of
macihines, fire or thef), operationel factors (agoess 1o credit. cosl LTI,
adverusement . Extemp! risks arse from factors (exogerous vanabing, which
cnrol be cantralle) zuch 8= econcenic factors {marikel nisks, pricng
pressure}, natural factees( fooos, earthquakes), paliticad factors (earmpliance

el reguilatinns of govarmment ),

The natura of vanous bisSness neks mad thi SEsessEe's axposEre tn
them arg examined :

i Stratmgic risk § Entrepreneur scouts the DESiness emoranmont
for  Busingss opporiunities ang embarks  upon Business
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adventure, depending  upon  his proven capabilies and
potentialities. Uncertainty with regard to ail of the internal and
external risks sampled above, renders the goalposts hazy and
brings in a strategic risk to be alleviated through prudent
planning. In this case, there is no uncertainty whatsoever, The
project Is affered in a basket of predesigned specifications, and
the goalpost Is clear - to execute the project according to laid
down speafications, commission the project, render basic
maintenance, There s no element of stretegic risk whatsaever

Operational risk : It consists of two dimensions .

a. Process management larars like nature of technology to
be utliized, production and engineering aspects Impart
cimension of operational rick. The busmness is concerned
with technology decisions, as to what technology shauld
be sourced and erected in his production shopfloer and
administrative process/estavlishment, its malintenance
and periedic updation and tuning to the chanaing needs
of the business, without falling prey to obsolescence,
While many rerporations have had to bear the brunt of
technological mismatch and obsolescence, there 1§ no
such risk in this case. The ASsessee’s aperalions are
spedfic to 2 work order with set specifications, Including
tecnnological and engineenng parameters, thus insulating
from operating risk of this dimension,

b. Another dimension of operational risk can be viewed from
the Basel II framework on operational risks, which lists
factors such as internal frauds, external frauds, employee
practices, damage to business  assets, business
disrupbions and system fallures, execution, delivery and

process management, These are risks endemic to any
h -~
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business In gencral and do not warrant speafic support
fram the government in the form a tax holiday,

Market risk : Market risk Encompasses the milieu of buyers and
sellers interacting to buy and sell 900ds and services, changes in
supply and demand, competitive structures, marketing ressarch
for target market study, markat segmentation and proguct
positioning,  buying  behavior, selling  and  distribution
management, retall and wholesale logisbics,; advertisement,
brand management, media relations ete. These issues per se do
not moke a case for tax holicay because they are borne by all
businessmen and not those i infrastrocture flald atone. Butit Is
interesting to note that instead of Dearing suth risks, the
assessee in his fline of business, enjoys an advantage, because it
is not being bothered by any of these issves ae the assessee is
only concerned with a singular customer, sans any marketing
effort. The JV ttself is formed by Its partners wiz,, Navayuga
Engineering Company Ltd., Magarjuna construction Company &
Maytas, with the express itention of executing the wark
awarded. Each of them had pruven Capabilities In the arez af
cperation and have tugether joined hands and Won the project
by participating in the biading, Theie s no ather marketing
activity and mere participating In the bidding cannat e termed
95 8 market risk. There is clearly no case for tax holiday on this
count,

Finance risk : Flpante risk brings within its ambit, investment
risk, cradit risk, liquidity risk etc. Businessman confronts his
investment decisions with optimum leveraging of debt ang
equity. In the process, he nesds to ensure reasonable rate of
return for the eguity investor and sufficient marglns o match
timely interest outgo. in this case,
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4, Thera is ne wmbial investment gthar than the Earmest
Mongy Deposit (EMD], which s sourced by the Jv
partners,

b. There = neither equilty cepliel for debt falsed [rom

financial institutions. Sa, investment risk s absent,
) €. Mobilizabion advancy i glven ta e Y in the initial
slages -and alss periadically from time to Hme,

d. Tha assesies has  no  cepited  InvesTment (R
machimery/fided asssts. Even for the cagéal investsant
by the partners and for working capital, sources is done
throwgh mobiEzition edvance

. Further, the assesses is in receipt of bi-co-bil papmants
from pme to time. Sa, there is no credil risk o liquidity
sk,

I. Any amount of fingrcial risk dus to external ressons
beyand the control of the assesses i= furthier nullted by
Che presence of oot asculation clause In the agreement,

In'wicw of the acave, as tho assesser hps no Anancial fsk, it
hag oo Justification t he compersated by a @y boliday,

¥ Human Resource risk @ [nany busnesy entorssiss which rons ag
& going fofcern, the realm of HR actwvitdes soeeads aver the
@emaing of recrugmaent, dlsceEmen iraining, - perbormsce
appraisal, rewirding. succession planming, lahour refatione K
dispule resolution @12, 1o the assesses’s nature of business of
BeEcuting @ specified workd costract, the homas resoorce
function commences with ergaging lahous an wages basis and
trchnicians on consukancy or shor tenn appointment basis, snd
eds with comgletion af bhe contract waork, Alter the COATA RN
of praject, the enlire muman ressurce establshment Just wirds
up except for maintaining @ 1eam Sirectars of offica persannal far

secratarial -and amounting works: En the cegard, the assesses’s
A . -
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T,

" UPEN TRE0AITE mansgumant  endqevar & s than

comventiannl buginesses and gors nat form A graund foas senking
tax hehday,

Infrastructure facility shoulg begin lo operate |

Az per Sac HOEA[F), =4 dediicnion o be mimd By oroens far nny fan
SOOSECUTive QLLSSTENE peaTT aub of fdteen e begkuiing from e pear o whichs the
wdeTTading or anferpase daveinur and Deghor 1o oopnets ov ey fasifin "
Tho conjunctive worg *aRs" e Beewoan ‘develepy’ snd Beging [0 operate’
Shoeed tha Wgislative nlent that the ‘dperations’ are an intogral compan=nt qof
fle whale, which cannct bo deffaked

It can be seen from sbove thar the datuction can be clairned by an
Enteranse which deveops and Baans to nperale any infrastrusnaral Ty,
It 45 dear therefore that ihie deduction s ITHEATACADY Connected | He
CHmmEncement of eperaticns aof thae indrastructoeal Faciliby, 1% fefloms thal the
deguetian s awailable ondy on the  incarie gencriMed Ly dhe facility
subsequent ta commercement al g3 oROrulng, cwth as il revenuns arr,,
but the wark cordract merging reanizod on misre eReCLEien of the confram
Farnat Jrstify for the deducton claim [n this cage. e révenugs are
Emgularly fram raleass of fumming B Froen Bme. o M towverds winrk
Bx@culed ac 9o spedifications, buf not o HEounl o inconie derived fegm
oparallan of such fociEries,

Gastation poriod :

Tha shart term fatun of e work fulesi aut any long doawn gestatvn
hermd. Thes makes & evidenn that ine Atrosche beers Ao rsk af &, whicn
Preciudes b from any Justifcation far tax CONCES 10

Rale in designing
One of the parsmarers thas can b eployed th judpe e @fersac s
Whather tha gesmssee is involeed i dEEg A axaeuton o wrarely gxgciHion



23
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018

baged aninstructions. In this cese, 102 assiossic has no role in cenerating
oesgn. Tne spediications are predelesmined by the dme tin bedding
CEFTEMBras onid e assessee |5 required o mensly EweCulE e wors G5 par
thir spacificateans which form 8 part of the-bid inwviiEng dorumeat. Thenefore,
the gsessed has noo ol in designing,. The assessep's fRle 5 imired oo

mieculion as per IRSLAUCTIONE

Whether the work executed can be called as an Cinfrestroctural
Tacility',

It i5 smen whathar tha work undestaken by 89585508 can qually fo be
called &= Cirfigation  project’ mo the firsk nstance @nd INEMERY, 35 an
infrastructure facility. The term irdgation project’ has nat bessn defingd o the
A%, The words 'arigation’ and "project’ Save gererdl maanings, b ihe rerm
‘infrastructural Taciing’ belng an ‘irrigation project’ connetes @ Comprelansive
prajact with independent axistende capable af stondaipne Rirdtmnality. The
factiy has tn ba conceieed ih LS LBATY DECiess part of the infrasirdelre
fack ty hiag ma axistance mdependant of the whobe.

In this case, assessep is gndertaking eeacetan of 8 piece of wis, in
‘Brimma Lifc Trrigation Schems' A el showing vision of work inbg sanoug
packages that ware awarded oo vandus Saffadlors, am Ehaown N e rest
bwe pacos. A% seen fram the Cable, tha Scheme conskd of yanous piases,
wihicn werd EwvErded o @rrarent cenfraclorsg

Tatbe

IFR.G

B i
A e

Dgaeripuuan hwarndel

Exmwigen of High kel o2l jnain sk |
by s_l.wn:ﬁlntlurkl » gy et st ol Tl bilia F--H--"_'l .3
. C0 works from Seapandsads BRE w0 foad (E1L el L

syaiul of TR0 Acies

am

Exmnibor. of Huli level ol mmie . sl )
diznbinEry syeemachulong tormbmdis ol C A P ol
i U works obs .t Fesrd i pyaal ol 35,8080 A Cranendal 1)

Unilar Samianbunda AR |
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). 5%

LLLERT 141750

fi ean Bo Soe foen 300y Thil Fssasses i3 ety cxpnding s pacn al
watrk W RoLhakold Haial, Pahpblompee disTick JFackege numhened as
‘A’ ddmpvmn's work e 8 wegmoe & B L Irrgation Schema, e
detaik of which &e repesemed I inbie exirecied in o preeines g

A% SEan- froem o ok, e GYEEIser S Wl 1§ pertal el wnlerd! o
rlburs, B i rsapable of secoeming opembonnl edtugul cplandnn (o, D £
of the prowect, of mhich & & oty @ Bl [0 PAs Do indepenoent eslsbene
ceprble of omrmircssant ol opaaCons oy Eoll nr ko omally o es o beLer
infrasiructural facily, Themdinme, the mofs Beii{] esdiulsl] O INe Shas L0

carsst b tenmisd 33 nfrastruchoes! clity’
Classiflcation in Form 10 CCH -

Tha sssesino clalmes in Cobrep 14 6F Addivor Bepset in Fanm ra,
LOCCR thst wEh re=gact o He efpeinafone facdkoy, fhe eniorgrise s
engaged in develsedtent, dperetion and martenaeoe  The bermid Cdauison,
offerate and rrainiain® hase & pahcdar Ggnenolalon. AN OORETEREE (5 G D
eparete Bnd mainfain o pamicules feckiby ooly iF B ona Chie Seleily for a0
wxieiiad pivied of TME SUBSEQUENE I Dulkdng it Py malstprance wars
dorieg the pernd of buiding & Rdly i Fedents 0 ory CoNU wonr
gy, noh guali'y is GaRAiEA Ad A mTeEnance for the purmee o Sacten @0
14 It lg necetsary 0 man e particule (RclAy far g sodsiantisd pericd af



26
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018

gime, then aperate-and maintam at oy subsequently and inally trarsdor
back tha agget, This oart of speration and mainlenance envisages a levy of
user charge for e aesat, Nk tli el &ic,, which the develiper will pallect tar
& perad al time unbkl his vestments are paid back. This arouvision =
[ntended bo draw private mvestments ko the aamain of public expendiire
antd ensure that the imeestar is paid Deck wilhin d reasonabie peniod af tirne,

Further, it s the "prafil’ from such paeralions whicn 15 Sulch mansr
of deduction ufs BlA. Tre Fect that an entemnsa s entilled to choase any
ten-aul of 15 yoors shows that the legetatuse recognized thal, thare may not
be ary profits in the fiest few pears of develosment and operitian. A& simals
antractar or bullderis nek tequesed to wait far aperatign ol infrastrutlurg
facility. His role ends wih the completon of srudture stipulated wnder the
coptract. Byt the rale af the develoger oontinues; 85 he has to reoowar his:
mwastments and Cosis. Do order D6 resower his CoEtE, the entorpesa has to
operate it ard raadre rewrns from

From the abava, (L s -armply dead thal the peviefic of dedudimn was
moant by the legislaturn ba be @xfended ooty LO [hase prvebo onterpnscs
which developed infrastreciure facilities K the enhanced rale uf o developer,

bul npt merely as.& aarks gonbraginr

Man-relevance of Beard Clrowlar na, 452010 dt, 1R.05. 2010 :

Ascasses referrad to Board’s Circular no. 40 di. WB.05.IG10 s its
suppart, bt is darffied that the said circular &5 nol relovant Lo L7 assEsses a5
e Circular Bnswerad @ apccfic eference o5 L whether widenirg of exigiing
rBade  eanctiutes creahn of new . nfastracture fagdity. The asseseac’s
contract work 15 not relsted (o widening of eEisting oS, and nesce e
Circuilar bas ng bearing an this cass.

-
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ls. Raevisiting legislative intention @

In para E ahove, the legislative intentan behind the imserton of
"Bection BOIA' in [he Statute hac boon distussad. The gislatee irteation
behind insemon of ‘Expananian ta Secson B 14 vide Firgnge et 2007, with
retrespective efect can be seen from e MEMOBANDUM EXPLALNING THE
FROVISIONS IN THE FIRANCE BILL 37", wharain its purpese and ambit las
been discussad as urder; -

CENCan  fegarding  davelpger  with  referonce B dnirasbeuctiune
Faciiity, fadusteial park etr. for e purpases af Section BOMA nterala,
Arowides far A fen year f@x bensit fooan optertvis or an undarteking
eRgaged 1 fevaltemient of afasironeng feciities, mouskdal packs and
SOECal BOEATIG Zoves,

The oy besefit w@s miroduted fod the  reasen  that fadustoaal
MAJEEWEAEON reguines & massive eroansien of snd guelbatve improvame
i frastruclornd: (vie. exgresswvaps ghwaps, s, porls ard ARk LR
rel tranepars SpEEems) WIS was faoifng m our Aty T purposs af the
Ay (aefl fas all slong been fr encouraging grivade sectar participson Dy
way of Investrmant &1 development of fe nfastruciure seclor and Aot fr tha
derions wha mangly execule [Be ohil consiiaobion sl o any obher works
COntract.

Accaraingiy It iF gropoded bo clacdy thal e srowsions of seclon B34 shali
NOrapply B0 A Jerson AW @Xecufas & warke coafract sarpred o Al The
ARFERIRINT Br EfErprise refermed fa iR the said seclion, Thus in oo case
where 2 person mekes the fvestmont ang Wmselr  cavies oot e
development wonk Lo, carrkas puf the ol consbrchion work, Ba wil be
aligiie for lax beanefit under sackon BO-IA s contrast do bhis @ persan who
ENears nig a condract with smathesy pervan S, aaderaklog oo eAlarorse
refarred o fr section BU-1A) for exECUng wivkE contract, wil pod de avgitve
far ihe fax benefd under sechion S0-14,

This amengment wiil fake relroseechive afect from L5 Apnil, 2008 and wil
accdrtfingy agaly 0 ralaton 0 the  assessmest year AI0G-2000  and
suhERgean] pears'

Thie axplanalan seeks Lo clarily thee only a cemain class of develogars
who teke investment rsk o and create Infrastructure facilities sre clgible for
the fax berafit, a5 upposed to wors coatraciors: whe are pol eligible. Mare



28
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018

spenfically, e axparsbion sssks o _rél'.rll:l méEcnminate osg of T:hn Pak

benefit by non-deserang enterprses.

B. In view of Thie aDiowl, the pesiscos Cormpany i not ‘dewsloping, aperating and
mantaining’ e Infrastracieng fadliry,. a2 claimed in the Farm B0 CCH, bur it is only
axecuting e vard hor pamplation ol the e infrestroctire facility as & confrmchos
Fhe assescee 'was maraly issaed werk grder by an suthasity af state government
Thir 3sEeSERS COMPEY 15 oNe armang the tonrtrsctars who cuocessfully bid the pece
of wark rarifled by the Srats Goverprrant, The ownership of the asset ooateo rests
with the Stace Govermmeant awanding the contracts and the ceseseea comgany 6
marely carmying ouf work &5 perogeshgns ard cpecificepbons andyited, The wark
el ® onty partial end sarticn® ard canmod he termod a5 an indapandent
fecility. There Is no campancre of 'design’ of tha grajpect By the assageoes Aeal il
acheifees do not span tho corrarchonsesd bPagkatb of activibios that characlarize
desaiap, coerate ang malniain’. The precenie af suifi-Oimericsansl erdregreneanal
msks that woutd warrant tax fifmE, & complounue with e absence.  Furthar, with
the amardment to Explanation of Sastion BITA wilk rafrosgactive offect n Finance
Aot 2009, amy yvestioas of ot are tharughly digdensad with, and e ingligiilicy
al Mo pssossoe far the doid dedactian carmot be deeemphansed.

8. Clinching reasen specific o bhis cose 5

0.1 In hi presart Case, Fe5ossne io., tha IV anterod Inid an pgsagmn
O 04,11, 2004 wilh its conaliluenl memaers & Naveyugs: Engriessing Compay
Ltd,, Magarjina construcHon Company B Magtac (raferred to, N agresmant, ac
paries). Acnording To teened of Bgreamant,
& The scope of work of the incividual partiss of The Joinl veniurs fon axedalion
ol the “work' shall be distnbobed s under, iRduding  price -escalabion,
adeiticnal ibems, claimes cbe |
Navayiga | GO B
o i 25 4
Maptas - 25 0



29
ITA Nos.430 to
432/Hyd/2016; 2137/Hyd/2017
& 496, 1129 to 1132/Hyd/2018

B, The M shall retain 4 4 gt Thes gross Wakie al thin 1PCg|lpks TLI5) wibich shall

E W sha I

b apaortionsgd Lo Che rEmbErs 16 1 = prdinned In [hE =n
£ 1 b me J T m

agresment

4.7 Following chservaions are drdan Frorm the abwes fActs

2. The antire work (100 %) has beenoasarded Dy Ju eo b thiee pacties on
back T hack basib.

B, Ther=-is 7o comporark of any a0 Al wark urdertasen e JW oncikiown, ax
el

= T kg2 cdak Frac Fate of 4 e marginean the wia (=113

i In warlous sppallake arcers passddd by the jurisdictonal Triounal, I was Piid
ihat fhain perafgtors AL aseesses weault] recpire 19 have unearragend, fo
fualdy  For the deduction ‘adeic be aciivities of design, devalooment
aperatice, maintansscd, Anancial inwvalverninl, defeet cormeding, In Lhe .n:.|-=r=
of Mawtas WCE for the A 2005-07, the [T&T categancally siatod i pafd 7.
7 ol it oriber di, 31122012 o ITA Dl TRARGHwd F2009 Ehat " Bhe avem
rhaf  grecEpee. ey cerrled oo IRE civploprmant  of Anfrashuciun
frcr RS O FRCT algag wath cfEgE. aET inpment oSy, mdSi=Enence,
fFrwactal frekament, it arretiian oF bR pmelrrach Jurdilg ThE warTenly
Aperad.  HAEA Ao CRATTRCE fg b= pongidensd B & fevEiopmaanys  al
infrastrachume facmty =reculcd By fhe aasacens drid theralip elhgilile far

r paductiod 5 SO0A af the Sol”

\

p. From the ack-to-Dack natdre af the aorks corlrger, s Wery cedr Fhak A

hps not carried on o above B0 W itEE:

1 i ]l am antorovies wiich
9.3 i such g Tactusl cartest, BV casnal e freaind agx @n g

1%

vinm s frastrgchure Fecilicy’ s
rarTying hia work af 'develop, Gpersts ant mEniain the wnfrastruciurns Fecrsy
5 I ¥

wag paimed in Form LCCH

ac the gsepssee falled bosatisy tha enoodOrs iaid Joran far Secti

. . - o o Frui 2] frrie
=0 1A {44, the Geguctkan ol me &l RE. RLEBES BT 175/- i3 disabowes ard adood
LI 2 e i 1 ¥ G B F T = ¥

1 He g ehargesie b 1

The CIT(Appeals) admittedly confirmed the Assessing
Officer’s action. This is what leaves the assessee's
aggrieved. Mr. Afzal vehemently submitted during the
course of hearing that both the lower authorities’ have

erred in law and on facts in disallowing assessee's 80I1A(4)
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deduction claim despite the fact that it has developed the
impugned infrastructure facilities. He has further filed a
detailed written synopsis summarizing assessee's

arguments as under :

“1. The assessee herein is a Joint Venture Maytas NCC JV.
The Joint Venture is a Consortium of Maytas Infra Ltd.
(Presently known as IL & FS ECC Limited) and Nagarjuna
Construction Company Limited (Presently known as NCC
LIMITED) and engaged in development of irrigation projects
which are defined as infrastructure facilities. During the
financial year 2005-06, the assessee undertook 6 different
infrastructure facilities being irrigation projects. The details
of the projects eligible for deduction u/s 801A are
mentioned at page 18 of the paper book.

2. The assessee submits that it is a consortium of companies.
It enters into agreements with State Government; the State
Government allotted the work of development of irrigation
projects and the income thereon is eligible for deduction u/s
801A (4) of the L.T.Act. Accordingly, the assessee filed the
return of income admitting NIL income.

3. The assessment was originally completed u/s 143(3) of the
I.T.Act on 18.11.2008 denying the deduction claimed u/s
80IA of the Act. The learned Commissioner of Income Tax
(Appeals) vide order dated 15.06.2009 dismissed the appeal
filed. On further appeal filed before the Hon'ble Income Tax

Appellate Tribunal, the Hon'ble ITAT vide order in ITA
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No0.1040jHydj2009 dated 31.10.2012 set aside the issue to
the filed of the Assessing Officer. The directions are at para
7, page 9 of the order of the Hon'ble ITAT.

4. The Assessing Officer completed the reassessment u/s
143(3) rws 254 of the LT.Act on 26.03.2014 and rejected the
claim for deduction u/s 80IA of the Act. The Assessing Officer
in the assessment order mentioned that -

a) the entire project is not executed by the assessee and only
part of the project was undertaken;

b) the infrastructure facility was not operated by the
assessee and the assessee did not commence the operating
and maintenance and, therefore, failed to justify the crucial
condition.

c¢) The Assessing Officer is of the view that the infrastructure
facility should be owned for a substantial period with a
condition that the assessee should be eligible to operate and
maintain.

d) As the intent of the government is not to grant deduction
u/s 80IA and also block its funds in developmental activities,
the Assessing Officer rejected the claim for deduction u/s
80IA of the Act.

5. Before the learned CIT (A), a detailed submission was
made a copy of which is available at page No. 18 & 19 of the
paper book. The learned CIT (A) observed as under:

6. At paras 7.0and 7.1, the learned CIT (A) held that for being
eligible for deduction u/s 80IA, it is enough if any of the three
conditions i.e. developing or operating and maintaining or

developing, operating and maintaining is fulfilled.
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7. At para 7.2, the learned CIT (A) referred to the decision of
the Hon'ble ITAT, Mumbai bench in the case of Patel Engg.
Co. vs. DCIT reported in 94 ITD 411 and held that it is enough
if the appellant develops infrastructure facility for becoming
entitled for deduction u/s 80IA of the Act.

8. At para 7.4 the learned CIT (A) refers to the decision of
the Hon'ble High Court of Bombay in the case of ABG Heavy
Industries and held that though the assessee develops only
part of the infrastructure facility, it does not bar the assessee
from claiming deduction u/s 80IA.

9. At para 7.6, the learned CIT(A), refers to the order of the
CIT (A)-4, Hyderabad and held that the works executed by
the assessee are not simple works contracts but they are the
development of infrastructure facility. The learned CIT (A)
also extracted the relevant portion of the order of the CIT
(A)-4, Hyderabad.

10. Against the said decision, the Department is in appeal

before the Hon'ble Income Tax Appellate Tribunal.”

5. Mr. Afzal also took pains to place on record the
assessee's twin sheets containing architectural design of
stages | and Il of Bhima Lift Irrigation Project containing
“design and execution of all civil works like canal approach
to the tunnel, tunnel, surge pool pump house, delivery

mains, etc.” His case in light of the assessee's stand
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adopted throughout and in view of the detailed
voluminous Paper Books comprising of agreement clauses
to this effect is that it is in fact the assessee who has
developed the relevant infrastructure facility defined in
section 80IA(4) Explanation ( ¢ ) of the Act and therefore,
we ought to adopt liberal construction only so as to
reverse the learned lower authorities’ action making the
impugned disallowance. He has also filed a case law paper
book running into 93 pages to be precise containing the
following judicial precedents :

1. [2005] 94 ITD 411 (Mumbai) Hon'ble
IT AT Mumbai Bench "F" in the case of
Patel Engg Ltd Vs Dy Commissioner of
Income-Tax .

2. Hon'ble ITAT Mumbai Bench-F order
in the case of ACIT Vs Bharat Udyog
Ltd.

3. [2010] 322 ITR 323 (Bombay)
Hon'ble High Court of Bombay in the
case of 10 -15 CIT, Central-Il Vs ABG
Heavy Industries Ltd.

4. Hon'ble ITAT Hyderabad Bench-"A"
in the case of Koya & Co Constructions
16-22 (P.) Ltd Vs ACIT.
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5. Hon'ble ITAT Ahmedabad Bench-D in
the case of Sugam Constructions Pvt
Ltd Vs ITO.

6. Hon'ble ITAT Pune Bench-B in the
case of B. T. Patil & Sons Belgaum
Constructions (P.) Ltd Vs ACIT.

7. Hon'ble ITAT Mumbai Bench-C in the
case of ACIT Vs Pratibha Industries Ltd.

8. [2016] 76 Taxmann.com 105 (

Jammu & Kashmir) Hon'ble High Court
of Jammu & Kashmir in the case of CIT
Vs TRG Industries Pvt Ltd .

9. [2019] 107 Taxmann 362 (Madras)
Hon'ble High Court of Madras CIT Vs
Chettinad Lignite Transport Services
Pvt Ltd

10. Hon'ble ITAT Hyderabad Bench-B in
the case of Sushee Hi Tech
Constructions Pvt Ltd Vs DCIT.

11. Hon'ble ITAT Rajkot in the case of
Katira Constructions Ltd Vs ACIT.

12. Hon'ble ITAT Jaipur Bench-A in the
case of Mis am Metals Infraprojects
Ltd. Vs CIT-l, Jaipur.

6. Ld. CIT-DR Mr. VYST Sai represents the Revenue in

the instant batch of cases. He has strongly supported both
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the lower authorities making the impugned section 80IA

(4) disallowance as per the following written synopsis :

“ The following synopsis of arguments
made during hearing before the Hon'ble
ITAT on 15.02.2021 is filed as directed by
the Hon'ble ITAT on the date of hearing.

1. It is submitted that this is a second
round of litigation before the Hon'ble
ITAT. In the first round, he Hon'ble ITAT,
while setting aside the order of the CIT(A)
, and directing the AO to decide the issue
afresh, has directed that the assessee has
to show that it has actually carried on
development of the infrastructure
facility cumulatively with all the activities
of design, development, engineering,
construction, maintenance, financial
involvement, defect correction and such
other ancillary and incidental work
connected with the development of the
project in relation to claim of deduction
u/s. 80IA(4) of the Income Tax Act. The
Hon'ble Bench has also directed
examination of the issue that the
assessee developed the project and not
executed the work merely as a
contractor.

2. It is submitted that neither before AO
nor before the CIT(A), the assessee could
establish that it has developed the
project both in terms of entrepreneurial
risk and financial involvement. Firstly,
the assessee is a mere JV with no assets
and no wherewithal to execute the
project. As can be clearly seen from the
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JV Agreement, the work was distributed
among the partners of JV who executed
the work and are separately filing returns
and are separately being assessed. When
the assessee has not executed any work
of the project and when the directions of
the Hon'ble !TAT vide its order dated
8.3.2013 have been duly followed by the
AOQ, there is no ground for the assessee
to raise the issue again in the second
round of litigation.

3. Secondly, the Hon'ble ITAT directed
that it should be examined that whether
the assessee has actually carried on
development of the infrastructure
facility cumulatively with all the activities
of design, development, engineering,
construction, maintenance, financial
involvement, defect correction and such
other ancillary and incidental work
connected with the development of the
project. The Hon'ble ITAT specifically
mentioned that financial involvement of
the assessee is also required for
becoming eligible for claiming the said
deduction vi] s 80IA. In this connection, it
is clearly evident from the Paper Book
(Vol.lI-Pt-I) filed by the assessee that the
assessee was paid mobilisation advance
and monthly lump sum payments which
are adjusted periodically against work
done. It is further submitted that even
for supply of electro mechanical and
other equipment, payments are made on
receipts of goods(70%) and installation
(20%). These details are available at
Clauses 3.15.1to 3.15.6 (at pages 1-73 to
1-78) of the contract agreement of the
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assessee with the Government with
respect to Bheema Lift Irrigation Project.
From the detailed reading of the above
said clauses, it is seen that the assessee
is not the developer but the Government
is the developer. The Government has
assigned contract work to the assessee,
made advance payments as well as
monthly lumpsum payments. There is no
financial involvement or entrepreneurial
risk borne by the assessee.

4. It is submitted that the letter and spirit
of Section 80IA in general as well as
Explanation to Sec.80IA introduced by
Finance Act,2009 (w.e.f.1.4.2000) in
specific, has been dealt in detail by the
Hon'ble Gujarat High Court in the case of
Katira Construction Ltd [352 ITR 513].
When there is no entrepreneurial risk
and financial involvement, the entire
project is developed by the Government
and the assessee is merely a works
contractor, the assessee is not be eligible
to claim deduction ix] s 80IA ( Specific
reference is made to paras-27 to 36 of
the above referred decision)

5. Regarding the words "including
Central Govt" in the Explanation which
were  added by the Finance
Act,2009(w.e.f. 1.4.2000), it is submitted
that the same are only clarificatory and
the key factors of 'Entrepreneurial Risk'
and  'Financial involvement' are
mandatory even before the inclusion of
said words in Sec. 80IA as well as
Explanation to Sec.80IA of the Income
Tax Act.
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6. In summary, it is humbly submitted
that on both the aspects of executing of
the work and entrepreneurial risk and
financial involvement, the claim of the
assessee falls flat and appeals filed by
assessee may kindly be dismissed.”

7. Mr. Afzal has strongly reiterated the assessee's stand
claiming itself as developer of the lift irrigation project in
guestion.

8. We have heard the foregoing rival submissions qua
the instant issue of section 80IA deduction. The assessee
has admittedly claimed the same taking itself as the
developer by court that a corresponding commercial
project firm of “infrastructural facility” as per section
80IA(4) Expln.( c ) covering “a water supply project, water
treatment system, irrigation project, sanitation and
sewerage system or solid waste management system”
only. Our attention has been invited to the corresponding
project’s architectural design (supra). The assessee has
thereafter pleaded that it has undertaken the business

risk not only in the development of the said lift channel
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forming part of the irrigation project which has turned
barren uneven tracks of land to a canal but also it had
deployed all of the corresponding plant and machinery,
labour force followed by retention money’s project
thereby satisfying all the conditions of development of
infrastructure facility.

All these assessee's arguments fail to evoke our
concurrence for the reasons given hereunder.
9.1 The assessee's first and foremost plea that we
ought to adopt liberal interpretation while considering
section 80IA(4) claim in the light of relevant facts in the
instant case deserves to reject.  Suffice to say, such a
course of liberal interpretation is no more available while
dealing with the Income Tax Act’s provisions as per
honourable apex court’s recent constitutional bench’s
decision in Commissioner of Customs (Import) Vs. Dilip
Kumar and Co. (2018) 9 SCC 1 settling the law that a fiscal

statute as well as an exemption clause incorporated
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therein ought to be construed in stricter parlance only.
Their lordships make it clear that benefit of doubt in case
of taxing provision goes to the tax payer and vice versa in
an instance of an exemption provision. The assessee’s first
argument is rejected therefore.

10.  We next examine the merits of the assessee's claim
in light of section 80IA(4) r.w. Explanation ( ¢ ) thereof.
This is for the reason that the legislature has reintroduced
the Explanation; formerly inserted by the Finance Act,
2007 w.e.f. 1.4.2007 that “For the removal of doubts, it is
hereby declared that nothing contained in this section
shall apply to a person who executes a works contract
entered into with the undertaking or enterprise as the
case may be,” followed by its substitution by the Finance
Act, 2009 w.e.f. 1.4.2000 that “for the removal of doubts,
it is hereby declared that nothing contained in this section
shall apply in relation to a business referred to in sub-

section (4) which is in the nature of a works contract
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awarded by any person (including the central or state
government) and executed by the undertaking or
enterprise referred in sub-section (1).”
11. Learned CIT-DR at this stage quoted Katira
Constructions Limited Vs. Union of India and Others
(2013) 352 ITR 513 (Guj) upholding vires of the latter
explanation that the same is purely explanatory in nature
than amending the existing provision and therefore, the
question of it being levying any tax with retrospective
effect would not rise. It is thus explicitly clear that their
lordships have held this latter explanation in the nature of
a plain and simple one; neither adding nor subtracting
anything to the earlier explanation, inserted vide Finance
Acts, 2009 and 2007; respectively.

Learned CIT-DR further sought to pin point the fact that
the latter explanation inserted vide Finance Act, 2009
w.e.f. ;1.4.2000 has rather covered a work contract as not

entitled for the impugned deduction despite the fact that
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the concerned assessee satisfied all other conditions in
sub-section (4) of section 80IA of the Act. We find force in
Revenue’s instant argument as the Finance Act, 2009
substitutes the earlier explanation that the same would
not cover a works contract for the purpose of providing
deduction qua industrial undertaking or enterprise
engaged in infrastructure development, etc.

12. Thereisyet another equally important aspect which
requires our apt adjudication at this stage i.e. of the
clinching legislative expression in the latter explanation
“nothing contained in this section shall apply in relation to
a business referred to in sub-section (4) which is in the
nature of a works contract awarded by any person
(including the central or the state government)”. We note
that honourable apex court yet another larger bench
decision in Kartar Singh Bhadana Vs. Hari Singh Nalwa &
Ors Civil Appeal No.6931 of 2000 decided on 27.03.2001

had an occasion to deal with the expression “works” used
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in section 9-A of the Representation of People Act, 1951.
Hon’ble court therein went by the shorter Oxford English
Dictionary’s meaning that “work means a structure or
apparatus of some kind; an architectural or engineering
structure, a building edifice. When it was used in the
plural, that is, as works, it meant architectural or
engineering operations, a fortified building, a defensive
structure, fortification or any of the several parts of such
structures”. Their lordships also took note of honourable
jurisdictional high court’s judgment in B. Laxmikantha Rao
Vs. D Chinna Mallaiah AIR 1979 AP 132 whilst adopting
the dictionary meaning of “work” in foregoing terms. We
further quote Raghunath Rai Baraza Vs. PNB (2007) 135
Company cases 163 (SC) that it is the cardinal rule of
interpretation that words used by the legislature are to be
understood in their natural, ordinary or popular sense or
constructed as per their grammatical meaning unless such

a construction lead to some absurdity or there is
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something in the context or in the object of the statute to
the contrary.
13. We go by the foregoing observations of their
lordships and observe that the stages | & Il of the Bhima
Lift Irrigation project undertaken by the assessee
containing “ all the civil works like canal approach to the
tunnel, tunnel, surge pool pump house, delivery mains
manufacturing, testing, inspection, packing, supply,
erection and commissioning of electro mechanical and
hydro mechanical equipment” indeed formed an
architectural as well as engineering structure and
therefore, amounts to an execution of a “works contract
awarded by the state government” through its irrigation
development only and covered u/s. 80IA Explanation
incorporated in the Act by the Finance Act, 2009 w.e.f.
1.4.2000.

Learned CIT-DR at this stage invited our attention to

page 18 in assessee's Paper Book Il Part 1 that it had purely
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executed “works contract” only in view of the fact that the
irrigation department had issued it mobilization advances
on multiple occasions from time to time. He next took us
to agreement clause 3.15 containing “contract price and
payment” making it evident that the assessee had to be
paid on “fixed lump sum monthly basis” only. And further
that the assessee was entitled to get “fixed lump sum
monthly instalment payments provided value of the work
executed is more than or equal to the fixed lump sum
monthly instalment as indicated in the agreement.” The
said agreement stipulated advance payments to the
assessee qua supply of goods at the site. All these facts
sufficiently indicate that the assessee, assuming that not
accepting that it is the developer u/s. 80IA(4) of the Act,
executed a works contract only under Explanation to
section 80IA of the Act and therefore, not entitled for the

impugned deduction.
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14. The assessee next made a very strong endeavour to
place reliance on a catena of case law (supra) including CIT
Vs. ABG Heavy Industries Limited (2010) 322ITR 323
(Bom). We find that neither of these decisions deals with
the interplay between the section 80IA(4) Vs. 80IA
Explanation involving execution of works contract as is the
factual position before us. The said case law distinguished,
therefore.

15.  Mr. Afzal’s last argument seeks to buttress the point
that such a strict interpretation employed in dealing with
an instance of development of an infrastructure project
would tantamount to closing the deduction chapter
altogether and more particularly, when this assessee has
borne all risks and responsibilities of the lift irrigation
project by paying reduction money and performance
guarantee(s) as well. We hold that this last argument also
fails to cut any ice since the assessee has merely

performed a works contract and its retention money or
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the so called performance guarantee only gave an
assurance to the irrigation development that it had
carried out the corresponding construction etc. as per the
specified design norms than involving any business risk.
We accordingly hold the view of our independent
appreciation of facts as well as assessment findings that
the assessee is a contractor having executed works
contract only.

16. We also deem it appropriate to quote Adam Smith’s
‘The Wealth of Nations’ (published in 1776 and called as
the founding work on modern economics) that “ It is not
from the benevolence of the butcher, the brewer, or the
baker that we expect our dinner, but from their regard to
their own interest.”

17. Nevertheless, the same connotation applies in the
facts of the instant case. It is clear that the assesseehas
first of all been paid mobilization advances by the state

government’s department on periodic basis, and, then
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only it executed the corresponding lift irrigation project
works contract followed by its yet another claim of section
80IA of the Act deduction (supra). We are afraid that such
a liberal interpretation would amount to going against the
stricter interpretation principle in view of honourable
apex court decision (supra). We accordingly conclude
both the learned lower authorities have rightly disallowed
assessee's 80IA deduction claim involving varying sum(s)
(supra) in their respective orders. The same stands

confirmed. These assessee's appeals are dismissed

therefore.
18. No other argument has been raised before us.
18. These assessee's appeals are dismissed.

Order pronounced in the open court on 12th May, 2021.

Sd/- Sd/-
(LAXMI PRASAD SAHU) (S.S. GODARA)
Accountant Member Judicial Member

Hyderabad, Dt. 12.05.2021.

* Reddy gp
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