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आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 

 

The present appeal has been preferred by the assessee against the 

order dated 20.6.2019 of the Commissioner of Income Tax (Appeals), 

Shimla  [hereinafter referred to as ‘CIT(A)’]    

 

2.  The assessee in this appeal has taken following effective grounds 

of appeal:-  

1.  That in the facts and circumstances of the case the Ld 

Commissioner of Income Tax (Appeals) is not justified 

in upholding the reopening of the case under section 

147 r.w.s 148 of the Income Tax Act , 1961. The 
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reopening of the case is bad in law and as such is not 

sustainable in the eyes of law. 

 

2. That in the facts circumstances of the case the Ld 

Commissioner of Income Tax (Appeals) is not justified 

in upholding the assessment of income of the appellant 

at Rs. 11,50,110/- and further upholding that the benefit 

of the exemption under section 10(23C)(iiiad) was not 

available to the assessee . That fact of the matter is that 

the income of the appellant is exempt under section 

10(23C)(iiiad) and also qualifies for exemption under 

section 11 and 12 of thel.T. Act, 1961. 

 

3. That in the facts and circumstances of the case 

the Ld Assessing Officer is not justified in not 

considering the case of the appellant under section 11 

and 12 in the true spirit. The entire income of the 

appellant also qualifies for exemption under this 

section. 

 

3.   Ground No.1  :  Vide ground No.1 the  assessee has  contes ted 

the reopening of the assessment  u /s  147 read wi th  sec tion 148 of  the 

Income Tax  Act ,  1961 ( in  short  ' the  Act ' ) .  The Ld.  Counse l  for  the 

assessee in  th is  respect  has  submit ted that  the  reopening of  the 

assessment  has  been done in  th is  case on the ground that  the 

Assess ing Officer  has  not iced that  s ince 85% of  the  income for  the 

year  under  cons iderat ion was  not applied by the assessee for  

char i table  purpose,  therefore,  the  assessee was  not  ent i t led to 

exemption u/s  11 of  the Act .  The  Ld.  Counse l  for  the assessee in  th is  

respect  has  submit ted that  the assessment  was  reopened afte r  four  

years  and that  as  per  the  provis ions  of  sect ion 147 of the  Act,  

assessment  a fte r  expi ry  of the  four  years  cannot  be reopened from 

the end of the  relevant  assessment  year ,  unless  any income 
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chargeable to  tax has  escaped assessment  for  such assessment  year 

by reason  of the  fai lure  on the par t  of the  assessee  to  make  a  return 

or  to  disclose ful ly  or  t ruly  al l  mater ia l  fac ts  necessary for  

assessment  for  tha t  assessment  year .  The Ld.  Counsel  has  submit ted 

that  the assessee had  ful ly  and truly  disclosed al l  the  mater ia l  fac ts .  

That  the  copy of  the  audit  report  was  a t tached wi th  the  return f rom 

which i t  could have been gathered by the  Assess ing Officer  that  the 

assessee had not  appl ied 85% of  his  receipts  for  char i table  purposes  

for  the year  under  cons iderat ion.  However,  the Ld.  counse l  is  fa i r  

enough to  admit  that  in  th is  case  even form No.10B was  no t f i led by 

the assessee  but  the Ld.  counsel  in th is  respect  has  submit ted that  

even without  fo rm No.10B,  the Assess ing Officer ,  a t  the  fi rst  

ins tance,  had admit ted the re turn and  assessed the  income of the  

assessee u/s   143(3)  of the Act,  therefore ,  there  was  no fa i lure  on the 

par t  of the  assessee to  disc lose  ful ly  and t ruly  a l l  mater ial  necessary 

facts  fo r  h is  assessment  for  that  assessment  year .  The Ld.  Counsel  

for  the  assessee has  a lso rel ied upon cer ta in  case laws in  this  

respect .  

 

4 .   We have  heard  the r ival  content ions  of the Ld.  Authorized 

Represen ta t ives  of both the par t ies  and have gone through the 

record .  We are not  convinced with  the  arguments  of the  Ld.  counsel  

of the  assessee that  the assessee  has  ful ly  and t ruly  disclosed a ll  

mater ial  fac ts  necessary for  his  assessment .   I t  is  apparent  from the 
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assessment  order  da ted 13.2.2014 tha t  the assessee   d id  not  disclose 

ful ly  and t ruly  the very mater ial  fac t  tha t  the  assessee had not  

applied 85% of the  income /  receip ts  o f the  year  for  char i table  

purposes   which was  a  p re-condi t ion for  grant  of exemption u/s  11 

of the Act .  Had the  assessee disc losed this  mater ial  fac t  to  the  

Assess ing Off icer ,  the Assess ing  Officer  would not  have  accepted 

the return of the income of the assessee .   

  

 In  view of th is ,  we  do not  f ind any  meri t  in  ground  No.1 of the 

appeal   and the same is ,  therefore,  dismissed 

 

5 .   Ground No.2:  Vide ground  No.2,  i t  has  been contended that  

even though during the  re -assessment  proceedings  the assessee   was  

not  found e l igible  to  c la im deduction u /s  11  of the Act,  however ,  the 

al terna t ive claim u/s  10(23C)( i i iad)  was  also made before  the  

Assess ing Off icer  and the Assess ing Officer  was  supposed to 

consider the same.   

 

6 .   The Ld.  counse l  in  th is  respect  has  submit ted tha t  even though 

in  the  or iginal  return of  income,  the  claim was  made  u/s  11 of the  

Act ,  however,  the assessee was  e l igible   for  exempt ion  from taxa t ion 

under  the provis ions  of sect ion 10(23C)( i i iad)  a lso.  That  once  the 

Assess ing Off icer  dur ing the re-assessment  proceedings  found that  

the assessee  was  not  e l ig ible  to  claim deduction u/s  11 of the  Act  

because  of  the defaul t  on the  par t  of the assessee  in  applying  85% of  



5 

 

the assessee’s  receipt  for  char i table  purposes,  then,  the  Assess ing 

Officer  should have cons idered the  al terna t ive claim of the  assessee 

u/s  10(23C)( i i iad)  of  the Act .  

 

7 .   After  cons ider ing the  r ival  submiss ions ,  we f ind force in  the 

above content ion of the  assessee.  I f  the assessee otherwise is  

e l ig ible  for  deduction under  the  provis ions  of sec t ion 10(23C)( i i iad) 

of the  Act ,  the said  c la im of  the assessee,  in  our  view, is  requi red to 

be  examined by  the  Assess ing Officer .  The issue i s ,  therefore,  

res tored to  the fi le  o f the  Assess ing  Officer  wi th  a  direct ion  to 

consider  the a l terna t ive  claim of  the  assessee of i t s  e l ig ibi l i ty  to  

claim exemption from taxa t ion under  the  provis ions  of sec t ion 

10(23C)( i i iad)  of the Act  i f  the assessee  o therwise  qual i fy  for  the 

same i r respec t ive of the  fact  whether  or  not  the  assessee had made a  

spec if ic  c laim in  the  or igina l  re turn of income in  this  respec t.  This  

i ssue is  accordingly res tored to the fi le  of the Assess ing Off icer .  

 

8 .   Ground No.3:  Vide  ground No.3 the  assessee has  contes ted the 

denia l  of c la im of  exemption under  the  provis ions  of sec t ion 11 of 

the Act .  Admit tedly ,  the assessee  did not  apply 85% of the  income /  

rece ipt  on chari table  purposes  as  required under  the provis ions  of 

sec t ion 11 of the  Act .   Therefore,  there  i s  no mer i t  in  th is  ground of 

appeal ,  and the same is  accordingly dismissed.  
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 In  view of our  f indings  arr iving whi le  deciding ground No.2 of 

the appeal  of the  assessee,  the appeal  of the  assessee i s  t rea ted as  

al lowed for s ta t is t ica l  purposes . 

  Order  pronounced on 15.12.2020.  

 

  

 

Sd/-        Sd/- 

(एन. के. सैनी / N.K. SAINI)     (संजय गग" / SANJAY GARG) 

उपा$य% /Vice President    �या&यकसद'य/ Judicial Member  

Dated :  15.12.2020 

“आर.के.” 

 

आदेशक,(�त4ल5पअ6े5षत/ Copy of the order forwarded to : 

1. अपीलाथ&/ The Appellant   

2. ()यथ&/ The Respondent  

3. आयकरआयु7त/ CIT 

4. आयकरआयु7त (अपील)/ The CIT(A) 

5. 5वभागीय(�त�न9ध, आयकरअपील0यआ9धकरण, च;डीगढ़/ DR, ITAT, CHANDIGARH 

6. गाड�फाईल/ Guard File  

 

आदेशानसुार/ By order, 

सहायकपंजीकार/ Assistant Registrar  

 


