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Per Sanjay Garg, Judicial Member:

The present appeal has been preferred by the assessee against the
order dated 20.6.2019 of the Commissioner of Income Tax (Appeals),

Shimla [hereinafter referred to as ‘CIT(A)’]

2. The assessee in this appeal has taken following effective grounds
of appeal:-

1. That in the facts and circumstances of the case the Ld
Commissioner of Income Tax (Appeals) is not justified
in upholding the reopening of the case under section
147 rw.s 148 of the Income Tax Act , 1961. The



reopening of the case is bad in law and as such is not
sustainable in the eyes of law.

2. That in the facts circumstances of the case the Ld
Commissioner of Income Tax (Appeals) is not justified
in upholding the assessment of income of the appellant
at Rs. 11,50,110/- and further upholding that the benefit
of the exemption under section 10(23C)(iiiad) was not
available to the assessee . That fact of the matter is that
the income of the appellant is exempt under section
10(23C)(iiiad) and also qualifies for exemption under
section 11 and 12 of thel. T. Act, 1961.

3. That in the facts and circumstances of the case
the Ld Assessing Olfficer is not justified in not
considering the case of the appellant under section 11
and 12 in the true spirit. The entire income of the
appellant also qualifies for exemption under this
section.

3. Ground No.1 : Vide ground No.l the assessee has contested

the reopening of the assessment u/s 147 read with section 148 of the
Income Tax Act, 1961 (in short 'the Act'). The Ld. Counsel for the
assessee in this respect has submitted that the reopening of the
assessment has been done in this case on the ground that the
Assessing Officer has noticed that since 85% of the income for the
year under consideration was not applied by the assessee for
charitable purpose, therefore, the assessee was not entitled to
exemption u/s 11 of the Act. The Ld. Counsel for the assessee in this
respect has submitted that the assessment was reopened after four
years and that as per the provisions of section 147 of the Act,
assessment after expiry of the four years cannot be reopened from

the end of the relevant assessment year, unless any income
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chargeable to tax has escaped assessment for such assessment year
by reason of the failure on the part of the assessee to make a return
or to disclose fully or truly all material facts necessary for
assessment for that assessment year. The Ld. Counsel has submitted
that the assessee had fully and truly disclosed all the material facts.
That the copy of the audit report was attached with the return from
which it could have been gathered by the Assessing Officer that the
assessee had not applied 85% of his receipts for charitable purposes
for the year under consideration. However, the Ld. counsel is fair
enough to admit that in this case even form No.10B was not filed by
the assessee but the Ld. counsel in this respect has submitted that
even without form No.10B, the Assessing Officer, at the first
instance, had admitted the return and assessed the income of the
assessee u/s 143(3) of the Act, therefore, there was no failure on the
part of the assessee to disclose fully and truly all material necessary
facts for his assessment for that assessment year. The Ld. Counsel
for the assessee has also relied upon certain case laws in this

respect.

4. We have heard the rival contentions of the Ld. Authorized
Representatives of both the parties and have gone through the
record. We are not convinced with the arguments of the Ld. counsel
of the assessee that the assessee has fully and truly disclosed all

material facts necessary for his assessment. It is apparent from the
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assessment order dated 13.2.2014 that the assessee did not disclose
fully and truly the very material fact that the assessee had not
applied 85% of the income / receipts of the year for charitable
purposes which was a pre-condition for grant of exemption u/s 11
of the Act. Had the assessee disclosed this material fact to the
Assessing Officer, the Assessing Officer would not have accepted

the return of the income of the assessee.

In view of this, we do not find any merit in ground No.l of the

appeal and the same is, therefore, dismissed

5. Ground No.2: Vide ground No.2, it has been contended that

even though during the re-assessment proceedings the assessee was
not found eligible to claim deduction u/s 11 of the Act, however, the
alternative claim wu/s 10(23C)(iitad) was also made before the
Assessing Officer and the Assessing Officer was supposed to

consider the same.

6. The Ld. counsel in this respect has submitted that even though
in the original return of income, the claim was made u/s 11 of the
Act, however, the assessee was eligible for exemption from taxation
under the provisions of section 10(23C)(iiiad) also. That once the
Assessing Officer during the re-assessment proceedings found that
the assessee was not eligible to claim deduction u/s 11 of the Act

because of the default on the part of the assessee in applying 85% of
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the assessee’s receipt for charitable purposes, then, the Assessing
Officer should have considered the alternative claim of the assessee

u/s 10(23C)(ii1ad) of the Act.

7. After considering the rival submissions, we find force in the
above contention of the assessee. If the assessee otherwise is
eligible for deduction under the provisions of section 10(23C)(iiiad)
of the Act, the said claim of the assessee, in our view, is required to
be examined by the Assessing Officer. The issue is, therefore,
restored to the file of the Assessing Officer with a direction to
consider the alternative claim of the assessee of its eligibility to
claim exemption from taxation under the provisions of section
10(23C)(iiiad) of the Act if the assessee otherwise qualify for the
same irrespective of the fact whether or not the assessee had made a
specific claim in the original return of income in this respect. This

issue is accordingly restored to the file of the Assessing Officer.

8. Ground No.3: Vide ground No.3 the assessee has contested the

denial of claim of exemption under the provisions of section 11 of
the Act. Admittedly, the assessee did not apply 85% of the income /
receipt on charitable purposes as required under the provisions of
section 11 of the Act. Therefore, there is no merit in this ground of

appeal, and the same is accordingly dismissed.



6

In view of our findings arriving while deciding ground No.2 of
the appeal of the assessee, the appeal of the assessee is treated as
allowed for statistical purposes.

Order pronounced on 15.12.2020.
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