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PER BENCH :

All the appeals by Assessee are directed against
the different Orders of the Ld. CIT(A)-25, New Delhi, Dated
28.06.2016, for the A.Y. 2009-2010, 2010-2011 and 2011-

2012.
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2. We have heard the Learned Representative of
both the parties through video conferencing and perused
the material available on record. The appeals are decided as

under.

ITA.N0.5074 /Del. /2016 — Assessment Year 2009-2010 :

3. Briefly the facts of the case are that search,
seizure and survey operations under section 132/133A of
the Income Tax Act, 1961 were conducted on 17.08.2011 in
the case of assessee and others. The A.O. issued notice
under section 153A of the Act and the assessee in response
thereto filed return of income declaring loss of
Rs.58,92,431. The A.O. found that auditor has pointed out
in admissible deduction under section 40(a) of the I.T. Act
and others under section 40A(7) under the Heads “FBT,
Wealth Tax, Interest and Gratuity etc.”. Therefore, these
amount totaling to Rs.59,75,028/- will be added to the
income of the assessee. The A.O. after considering the
explanation of assessee found that in assessment year

under appeal assessee has failed to explain share capital
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and share premium in a sum of Rs.1.56 crores which was
added to the income of assessee under section 68 of the I.T.
Act, 1961. In the absence of verification the claimed loss

was disallowed and income is taken at NIL.

3.1. The assessee challenged both the additions before
the Ld. CIT(A). The Ld. CIT(A) confirmed the addition of
share capital/share premium in a sum of Rs.1.56 crores
and dismissed this ground of appeal of assessee. The Ld.
CIT(A) however, as regards disallowance of business loss /
disallowance totaling to Rs.59,75,028/- deleted the addition
towards interest amounting to Rs.52,28,934/- and part of
the gratuity amount of Rs.1,62,001/- totaling to
Rs.53,90,935/- and directed to delete the addition of

Rs.53,90,935/-. The appeal of assessee was partly allowed.

4. The assessee in the present appeal has
challenged the confirmation of the addition of Rs.1.56 crores
under section 68 of the I.T. Act and confirming disallowance

of business loss of Rs.58,92,431/-.

4.1. Learned Counsel for the Assessee submitted that

the assessee apart from filing the present appeal has also
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filed an application under section 154 of the I.T. Act before
the authorities below, challenging the addition of Rs.1.56
crores in ITA.No.5075/Del./2016 for the A.Y. 2009-2010
before ITAT, Delhi-A Bench, Delhi, which have been allowed
vide Order Dated 21.12.2018. Copy of the Order is filed at
pages 1-9 of the PB and M.A. Order at Page 10-16 of the PB.
He has submitted that since ITAT, Delhi A-Bench in the
case of assessee for the same assessment year deleted the
addition of Rs.1.56 crores in appeal arising out of
rectification application and the Order of the ITAT has
attained finality and appeal effect have been given by the
A.O, therefore, this ground of appeal has become

infructuous.

4.2. In view of the above submissions of the Learned
Counsel for the Assessee and in the light of the Order of the
Tribunal dated 21.12.2018 allowing the relief of Rs.1.56
crores in favour of the assessee, this ground has become
infructuous in favour of the assessee and is accordingly

dismissed.
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S. Learned Counsel for the Assessee as regards the
addition of Rs.58,92,432/- on account of loss submitted
that the Ld. CIT(A) has deleted the addition of
Rs.53,90,935/- [Rs.52,28,934/- + Rs.1,62,001/-]. He has
submitted that A.O. has passed the Order Dated 30.03.2018
giving effect to the Order of the Ld. CIT(A) and assessable
income is assessed at Rs.1,02,91,662/- in place of Rs.1.56
crores as assessed in the assessment order. He has
submitted that since ITAT has deleted the addition of
Rs.1.56 crores vide Order Dated 21.12.2018, therefore, the
losses available to the assessee to be carried forward to
subsequent assessment year which are relevant to
A.Ys.2010-2011 and 2011-2012. He has submitted that in
subsequent A.Ys. 2010-2011 and 2011-2012 under appeal
as above as the income has been assessed only on the
ground that adjustment of losses on account of addition of
Rs.1.56 crores in A.Y. 2009-2010 is not available to the
assessee. He has, therefore, submitted that direction may be

issued to the A.O. to pass appeal effect order accordingly
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allowing carried forward losses to the subsequent

assessment year.

6. In view of the above, we find contention of
Learned Counsel for the Assessee to be correct that after
deletion of the addition of Rs.1.56 crores by the ITAT and
the Ld. CIT(A) has allowed relief in a sum of Rs.53,90,935/-,
therefore, such loss shall have to be carried forward to the
subsequent assessment year as per Law. We, accordingly,
direct the A.O. to take care of such situation arise on
account of deletion of the substantive addition and shall
pass the appeal effect order accordingly in accordance with

the Law.

7. In the result, ITA.No.5074/Del./2016 of the

Assessee partly allowed for statistical purposes.

ITA.No.5077/Del./2016 — Assessment Year 2010-2011 :

8. In the aforesaid appeal, assessee has challenged
the confirmation of disallowance of loss of Rs.34,63,934/-

and challenged the Order of Ld. CIT(A) in confirming the
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addition made by A.O. to Rs.52,28,934/- which was

disallowed in previous year for non-payment of TDS.

9. Learned Counsel for the Assessee submitted that
A.O. in para-3 of the assessment order disallowed the claim
of losses of Rs.34,63,934/- on the ground that losses
brought forward has already set-off in A.Y. 2009-2010. It is,
therefore, income assessed at Rs.12,85,553/-. He has
submitted that if the aforesaid losses as considered in A.Y.
2009-2010 is considered, then, assessable losses for A.Y.
2010-2011 would be reduced substantially, therefore, A.O.
may be directed to do so accordingly. We find claim of
assessee to be correct because earlier years losses shall
have to be carried forward in subsequent assessment year.
The A.O. did not allow benefit of the same because of the
substantive assessment was made in A.Y. 2009-2010. A.O.
is, therefore, directed to give effect of set-off of the brought
forward losses for A.Y. 2009-2010 in assessment year under

appeal as per Law.
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10. In the result, ITA.No.5077/Del./2016 of the

Assessee allowed for statistical purposes.

ITA.No.5076/Del. /2016 — Assessment Year 2011-2012 :

11. In the present appeal the assessee has challenged

the disallowance of loss of Rs.7,31,553/-.

11.1. Learned Counsel for the Assessee submitted that
this issue is same as have been raised in A.Y. 2010-2011 in
ITA.No.5077/Del./2016 except the difference in the amount.
He has submitted that if the losses of the earlier year i.e.,
AY. 2010-2011 are available, then the same shall have to
be given set off of brought forward losses of the earlier year
as per Law. The A.O. is accordingly directed to give appeal
effect in case of assessee by considering the set off of
brought forward losses of the earlier years i.e., A.Ys. 2009-
2010 and 2010-2011. Accordingly, appeal of Assessee

allowed for statistical purposes.
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12. In the result, ITA.No.5076/Del./2016 of the

assessee allowed for statistical purposes.

13. To sum-up, assessee’s appeal for the A.Y. 2009-
2010 partly allowed for statistical purposes and appeals for
the A.Ys. 2010-2011 and 2011-2012 are allowed for

statistical purposes.

Order pronounced in the open Court.

Sd/- Sd/-
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