C/SCA/17893/2018 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CIVIL APPLICATION NO. 17893 of 2018

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR. JUSTICE J.B.PARDIWALA
and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

1 Whether Reporters of Local Papers may be allowed to see the
judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the judgment ?

4 Whether this case involves a substantial question of law as to the
interpretation of the Constitution of India or any order made
thereunder ?

AMRISHBHAI HASMUKHLAL PARIKH
Versus
INCOME TAX OFFICER WARD 2(1)(3), AHMEDABAD

Appearance:
MR B S SOPARKAR(6851) for the Petitioner(s) No. 1
MRS MAUNA M BHATT(174) for the Respondent(s) No. 1

CORAM: HONOURABLE MR. JUSTICE J.B.PARDIWALA
and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

Date : 19/03/2021

ORAL JUDGMENT
(PER : HONOURABLE MR. JUSTICE J.B.PARDIWALA)

1. Rule, returnable forthwith. M. Mawuna Bhatt, the
| earned Standing Counsel, waives service of notice of

rule for and on behalf of the respondent.

2. By this Wit Application under Article 226 of the

Constitution of India, the wit-applicant has prayed for
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the following reliefs:

“(a) quash and set aside the inpugned
notice at Annexure-'A to this Petition;

(b) pendi ng the adm ssion, hearing and
final disposal of this petition, to stay
i npl ementation and operation of the
notice at Annexure-'A to this petition
and stay further proceedi ngs for
assessnent for A Y.2013-14;

(c) any other and further relief
deened just and proper be granted in the
interest of justice;”

3. The facts giving rise to this Wit Application my

be summari zed as under:

3.1) The writ-applicant filed his return of incone
for the Assessnment Year 2013-14 on 30t" July, 20183,
disclosing the total income at Rs.29,672,118/-. The

revised return of income was filed on 26th February, 2014,

di sclosing the incone at Rs. 29, 72,118/-.

3.2) Thereafter, the case of the wit-applicant was
selected for scrutiny assessnent and notices dated
23.6.2015, 6.8.2015 and 18.8.2015 respectively under
section 142(1) of the Incone Tax Act, 1961 (For short
“the Act, 1961”) were issued calling upon the wit-
applicant to furnish the proof of clainms under Chapter-Vi
of the Act, 1961 with regard to the donation nade to the
GQuj arat Cancer Society and also to furnish a copy of the
| edger accounts of Hiranmoti Texchem Pvt. Ltd. and Helios
& Matherson |IT Ltd. regarding the interest paid on
capital. The wit-applicant submtted his replies dated

1.7.2015, 17.8.2015 and 1.9.2015 respectively.
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3.3) The Assessing Oficer passed the assessnent
order dated 15.10.2015 accepting the returned incone.
Thereafter, notice under section 148 of the Act, 1961
dated 28.3.2018 cane to be issued for reopening calling
upon the assessee to show cause why the reassessnent
should not be carried out as the Assessing Oficer had
reasons to believe that incone had escaped assessnent for
the assessnent year 2013-2014 wthin the neaning of

section 147 of the Act, 1961.

3.4) The reasons recorded by the Assessing Oficer

under Section 148(2) of the Act, are as under:

“Reasons recorded u/s. 148(2) of the
. T. Act

The return of inconme was filed on
30.07.2013 declaring total inconme of
Rs. 29, 72,118/ -. Thereafter, the case was
selected for scrutiny and order u/s.
143(3) of the Act was passed on
15.10. 2015 assessing the total incone at
Rs. 29, 72,118/ -.

On verification of the record, the
assessee had received and repaid |oan
from and to Hiranmpoti Tex Chem P. Ltd.
Fromthe records it is observed that the
assessee was having 34% shareholding in
the Conmpany. From the |edger account of
Sh. Anrish H.  Parikh in the books of
conmpany Hiranmoti Tex Chem P. Ltd. it is
seen that as on 01.04.2012 the assessee
was havi ng credit bal ance of
Rs.9,54,058/- in the books of conpany.
However, on 03.09.2012, there was a
debit bal ance of Rs.64,59,942/-. As the

assessee fulfills all the conditions
laid down in section 2(22)(e) of the
Act , t her ef or e, Rs. 64, 59, 942/ - was

required to be treated as deeneed
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dividend in the hands of assessee. But
as per provisions of section 2(22)(e) of
the Act, amounts to the extent of
accurmul ated profits are treated as
deened dividend. Therefore, follow ng
cal cul ati ons are done:

1. The accunulated profits of
conpany Hiranmoti Tex Chem P. Ltd
as on 01.04. 2012 was
Rs. 44, 65, 899/ - .

2. Profit of current year -
Rs. 13, 90, 434/ -.

3. Tot al t urnover upt o

03. 09. 2012- Rs. 20, 25, 30, 046/ -
(including tax as per VAT return).
4, Total turnover for full year-
Rs. 46, 29, 94, 607/ - (i ncl udi ng t ax)

5. Profit of conpany as on
03. 09. 2012 (Rs. 13, 90, 434 X
20, 25, 30, 046/

46, 29, 94, 607) =Rs. 6, 08, 225/ -.

Hence, total accunul ated profit of
conpany as on 03. 09. 2012 was
Rs. 50, 74, 123/ - (44,65,899 + 6,08, 225).
Therefore, Rs.50,74,123/- was required
to be taxed as deened divided in the
hands of assessee which was not done.

Furt her, on verification of t he
assessnent records it is noticed that
t he assessee had cl ai ned and was al | owed
deduction u/s. 80GGA of Rs. 15,75, 000/-
(175% of donation made to Qujarat Cancer
Soc. Ltd. of Rs.9,00,000/-). As the
assessee was earning only Salary incone,
STCG on sale of shares and ot her inconeg,
deduction u/s. 80GGA was required to be
allowed at 100% of the total donation
made to Gujarat Cancer Soc. Ltd. not
175% of the donation made. However, the

assessee on a later date i.e. on
26.02. 2014 revised the return and i ncone
shown in ori gi nal return of
Rs. 5, 64, 062/ - as ot her i ncone was

recei ved as business inconme. Thereafter,
assessee cl ai ned deduction u/s.35(1)(ii)
of the I.T.Act and requested the A O to
all ow 175% deduction. The intention of
t he assessee to revise the return was to
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claim of his business incone, t he
assessee had produced only a statenent
of Commodity incone (unsigned and self-
prepar ed) . The assessee failed to
produce any other proof such as bills of
commodity income or the Dmat Account.
Hence, assessee had changed the nature
of other incone to business incone only
to avail enhanced deduction, that too
wi t hout any pr oof . Furt her, on
verification of the revised return, it
IS noticed that the assessee did not
cl ai med deduction u/s. 35(1)(ii) in the
revi sed return t 0o. On further
verification of revised return it is
noticed that the assessee had again
cl ai m deducti on under Chapter VI-A i.e.
the Chapter in which section 80GGA
falls. Therefore, deduction at 100% only
was allowable as against 175% all owed
and as such 75% of deduction was
required to be disall owed.

In view of the above, | have reasons to
believe that the incone chargeable to
tax to the extent of Rs.57,49,123/-
(Rs.50,74,123/- + Rs.6,75,000/-) has
escaped assessnent by reason of failure
on part of the assessee to disclose
fully and truly all material facts
necessary for that assessnent year.
Therefore, this is a fit case for
initiating proceedings u/s.147 of the
Act for A Y.2013-14. Accordingly, notice
u/'s.148 of the I.T.Act is issued for AY
2013-14.”

3.5) The wit-applicant filed his objections dated
23rd Qct ober, 2018. The objections are as under:

“2) The assessee filed the return
of incone of AY 2013-14 on 30.07.2013
di scl osing income at Rs.29,72,118/-.
The return was thoroughly scrutinized
by the then Assessing Oficer and
assessnent was framed u/s 143(3) at
Rs. 29, 72,118/ -. Thereafter on
28.03.2018 you have issued notice
u/'s. 147 to reopen the assessnent,
the reasons for which are supplied
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vide letter dated 26.04.2019. The
per usal of reasons suggest t he
fol | ow ng:

i. The assessee received holds
substantial shareholding in the
conpany (34% and the assessee
has recei ved Rs. 64, 59, 942/ -
from the conmpany which s
required to be taxed as deened
di vi dend.

ii. The assessee has revised
the return only with intention
of claimng higher deduction
u/s. 80GGA.

3) It IS subm tted t hat t he
reasons recorded and the consequent
notice issued suffer from severe
flaws. Firstly it is submtted that
t he return of AY 2013-14 was
scrutinized throughly and assessnent
or der was passed u/s. 143( 3) on
15.10. 2015. Therefore this is case of
change of opinion once already forned
by the then assessing officer which
is not al | oned. | t is further
submtted that it is recovered in the
reasons only that the assessee has
revi sed t he return cl ai m ng
Rs. 5,64,062/- to take benefit of the
hi gher deduction u/s 80GGA. It 1is
submi tted t hat t he i nformation
regarding such claim was available
and was scrutinized by the then
Assessing O ficer. Once a view is
taken on the matter the same cannot
be revised. It is further submtted
that as stated in te reasons, Yyou
want to examne the proof such as
bills of comodity incone or the
demat account. It is submtted that
the same anount to fishing and roving
inquiry which is also not permssible
under law. The Assessee has submtted
all the details that were asked for
and the assessnent was adequately
scrutinized. Now the same cannot be
rel ooked in the absence of any new
“fresh tangible” material. It S
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further submtted that the revision
of the income was bonafide. There is
not hing on record of your goodself to
come to a conclusion (that a prudent
man could take) that the revision
income was only for the purpose of
claimng higher deduction. It IS
subm tted t hat t he reasons are
erroneous and no incone has escaped

assessnent .

4) It is further submtted that
Wher e transacti ons bet ween
shar ehol der and conpany were in

nature of current account, provisions
of section 2(22)(e) would not be
applicable. The cae of the assessee
is identical to that decided by the
H gh Court of Culcutta in Gayatri
Chakraborty [2018] 94 taxmann.com 244
(Culcutta). It is submtted that the
assessee has also paid and received
interest on such current account
transactions with the conpany. Even
the Jurisdictional H gh Court in
GOLDIYOTI POLYMERS (TAX APPEAL NO. 455
of 2017) has decided the 1issue on

i denti cal grounds agai nst t he
revenue. It is therefore submtted
t hat t he r easons recorded are

erroneous and therefore no incone has
escaped assessnment. (Copy of | edger
account showing novenent of Funds,
Copy of |I|edger account interest and
copy of judgenment of Culcutta High
Court and GQujarat H gh Court are
attached herewi th).

5. It is therefore submitted that
t he reasons recor ded and t he
subsequent notice issued are bad and
illegal and therefore may be dropped
at once.”

3. 6) The objections lodged by the wit-applicant
canme to be disposed of by the Assessing Oficer vide
order dated 29th October 2018. The order reads thus:

“3. The obj ecti ons rai sed by t he
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assessee against issue of notice u/s.
148 and re-assessnent proceedi ngs have
been considered carefully. As per the
settled position of |law, reasons for re-
opening of the assessnent have been
recorded before issue of notice u/s 148
of the Act, in accordance wth the
provision of law. The reasons recorded
for re-opening assessnment were supplied
to the assessee. The reasons recorded
specifically speak above escapenent has
el aborately been made. There are clear
evi dences which show that the case is of
escapenent of inconme and therefore the
notice u/s. 148 of the Act issued on
30.03.2018 has been issued legally and
correctly as per I|.T.Act.

4. The issue in question are not at al

any subject to review not any change of
opi nion. The assessee in its objections
has stated that the transactions between
sharehol der and the conpany were in the
nat ure of current account . Thi s
contention of the assessee couldn’'t be
accepted in absence of any underlying
fact. By stating so, the assessee has
made a vague and general objection. As

per Board’ s Circul ar
no. F. No. 279/ M sc/ 140/ / 2015/ 1 TJ dat ed
12. 06. 2017, t here are certain

events/illustrations and exanples of
trade advances/comercial transactions
held to be not covered under section
2(22)(e) of the Act. As stated in the
objections, the case of the assessee
doesn’t fall under any of it.

5. Further reliance is placed on the
decision of Hon'ble Kerala HC in the

case of T Vs. Popul ar  Vehi cl es
Services Ltd. in ITA no.628 of 2009
del i vered vi de its order dat ed

07.01. 2010, in which the Hon' ble HC has
extensively dealt with the explanation 2
to section 147 and has held that scope
of section 147 after the anendnent is
large to cover the situation whereby
deducti on have been wrongl y or
excessively granted. At the stage of
i ssue of reopening notice what IS
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required is ‘reason to belive’ and not
established fact of escar prment of
i ncone, t herefore r eopeni ng of
assessnment on basis of certain tangible
material is valid.

6. In view of the above nmentioned facts
of the case, the assessee’s objections
rai sed agai nst the reopening proceedi ngs
are not acceptable as the case warrants
scrutiny on the same |ines. Accordingly,
the objections so raised are hereby
di sposed off accordingly.”

3.7 Being dissatisfied with the order of the Assessing
Oficer rejecting the objections raised by the wit
applicant to reopen the assessnent for the assessnent
year 2013-2014, the wit-applicant is here before this
Court with the present Wit Application.

4. M. B.S. Soparkar, the |earned counsel appearing for
the wit-applicant invited the attention of this Court to
the details called for by the Assessing Oficer during
the course of the scrutiny assessnent proceedings to
point out that in respect of both the issues for which
the inpugned notice for re-opening is issued, the
Assessing Oficer at the tine of framng the assessnent
under section 143(3) of +the Act, 1961, had raised
specific queries and the wit-applicant had answered the
same and on being satisfied, the Assessing Oficer did
not add any inconme as deened income while allow ng
deduction under section 35(1)(ii) of the Act, 1961. M.
Soparkar further submtted that with regard to the issue
of deenmed incone under section 2(22)(e) of the Act,
pursuant to the queries raised by the Assessing Oficer

at the tinme of scrutiny assessnent, the wit-applicant
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had submtted the |edger accounts of H ranmoti Texchem
Pvt. Ltd. which indicated continuous novenent of funds.
M. Soparkar has placed reliance upon the decision of the
Calcutta Hgh Court in the case of Conm ssioner of
I ncone-tax, Kolkatta-1 v. Gayatri Chakraborty reported in
303 CTR 541 (Calcutta), wherein in the facts of the said
case, the mutual transactions went on throughout the
previous year and as on the last date of previous year,
the accounts were squared off, the Court held that the
transacti ons between the sharehol der and the conpany were
in the nature of current account and therefore, the
provi sions of section 2(22)(e) of the Act, 1961 woul d not
be applicabl e.

5. M. Soparkar would further submt that nere change of
opinion is not sufficient to reopen the assessnent
proceedings in view of the fact that both the issues
raised in the reasons assigned for reopening of
assessnment were already considered during the scrutiny
assessnent. It is pointed out that three notices were
replied by the wit-applicant by furnishing requisite
materials on record and considering the sanme the
Assessing Oficer took a conscious decision not to add
any deened incone or disallow the donation. It is argued
that in such circunstances it is now not open to reopen
the assessnent nerely on change of opinion on the sane

set of facts.
6. M. Soparkar further submtted that the revised

return filed by the wit-applicant was accepted w thout

raising any objections by the Assessing Oficer and
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nerely stating that a particular inquiry was not
undertaken, is not a sufficient ground to reopen the
assessnent when the issues were otherwi se exam ned and a
particular opinion was fornmed during the course of the
scrutiny assessnment. M. Soparkar invited the attention
of this Court to the |ledger accounts of Hiranoti Texchem
Pvt. Ltd. submtted before the Assessing Oficer during
the scrutiny assessnent to point out that the petitioner
had a current account wth the said firm reflecting
frequent transactions and novenent of funds and
therefore, the provisions of section 2(22)(e) of the Act,
1961 woul d not be applicable. It was therefore submtted
that the Assessing Oficer had rightly not made any

addition in the original assessnent order.

7. On the other hand, M. Mwuna Bhatt, the |earned
senior standing counsel appearing for the Revenue
submtted that the assessnent is sought to be reopened
after taking recourse to all the admi nistrative and | egal
procedures and after duly recording the reasons for
I nconme escaping the assessnent. It was further submtted
that the record was verified with respect to both the
Issues and the Assessing Oficer being throughly
satisfied that inconme has escaped assessnent, thought fit

to i ssue the inmpugned noti ce.

8. Ms. Bhatt would submt that although the wit-
applicant had filed the copy of annual reports, audited
Profit and Loss account and bal ance sheet along with the
return of incone, yet the requisite, full and true

disclosure of all the material facts necessary for

Page 11 of 16

Downloaded on : Tue Mar 30 10:54:36 IST 2021



C/SCA/17893/2018 JUDGMENT

assessnent was not disclosed and therefore, the wit-
applicant could be said to have failed to disclose his
holding in the conpany as also the accunmulated profit
received by him resulting into escapenent of incone
chargeable to tax. It was submtted that since there was
no business incone shown in the original return, the
wit-applicant was not eligible for deduction at the rate
of 175% of the donation amount under section 35(1)(ii) of
the Act, 1961 and the deduction of donation ought to have
been restricted upto 100% only. In such circunstances
referring to above Ms.Bhatt prays that there being no

nmerit inthis wit application the sane be rejected.

9. Havi ng heard the | earned advocates appearing for the
respective parties and having gone through the materials
on record, the only question that falls for our
consideration is whether we should quash the inpugned

noti ce.

10. W are of the view that the inpugned notice for
reopeni ng could be said to have been issued w thout there
being any tangible material to come to the conclusion
that there is escapenent of income. There is no live link
to form a belief, nore particularly, when the Assessing
O ficer during the course of the original assessnent had
rai sed queries with regard to both the issues by issuing
noti ces under section 142(1) of the Act, 1961 which were
duly replied by the petitioner.

11. The Assessing Oficer, during the course of the

regul ar assessnent proceedi ngs, had passed t he

Page 12 of 16

Downloaded on : Tue Mar 30 10:54:36 IST 2021



C/SCA/17893/2018 JUDGMENT

assessenent order, under Section 143(3) of the Act after
due consideration of the replies filed by the wit-
applicant, wherein, the details of donation given by the
petitioner to the GQujarat Cancer Society Limted has
been disclosed together wth the photographs of the
recei pts dated 30th March, 2013, to claim the allowance

under Section 35 read with Section 80GGA of the Act.

12. The wit-applicant <clainmed the deduction under
Section 35(1)(ii) of the Act in the revised return dated
26.02.2014, and the assessnent order, under Section
143(3) of the Act was passed on 15.10.2012 considering
the revised return. Therefore, it cannot be said that the
wit-applicant had failed to disclose, truly and fully,
all the material facts so as to claim the deduction of

175% by showi ng the incone as the business incone.

13. On perusal of the reasons recorded, it appears that
the Assessing Oficer has changed his opinion with regard
to the ~claim of assessee wthout considering the
provi sions of Section 80GGA read with Section 35(1)(ii)
whi ch provides deduction in respect of certain donation
for the scientific research or rural devel opnent to any
research association or institution, approved for the
pur pose of clause (ii) of Sub-section (1) of Section 35
of the Act. The wit-applicant has clainmed deduction
under Section 35(1)(ii) of the Act and not under Section
80GGA of the Act. This fact is also disclosed by the

assessee in the revised return.

14. W may refer to and rely upon the decision of the
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Suprene Court in the case of Conm ssioner of I|nconme Tax
V/s. Kelvinator of India Ltd., reported in [2010] 320 ITR
561 (SC), wherein, it is held as under:

“6. On going through the changes,
quot ed above, nmde to Section 147 of
the Act, we find that, prior to
Direct Tax Laws (Anendnent) Act,
1987, re-opening could be done under
above two conditions and fulfill nent
of t he said condi tions al one
conferred jurisdiction on t he
Assessing Oficer to nmake a back
assessnent, but in section 147 of the
Act [with effect from 1st April,
1989], they are given a go-by and
only one condition has renained,

viz., t hat where the  Assessing
Oficer has reason to believe that
I ncome has escaped assessnent,
confers jurisdiction to re- open the
assessnent. Ther ef or e, post - 1st
April, 1989, power to re-open is nuch

wi der. However, one needs to give a
schematic interpretation to the words
"reason to believe" failing which, we
are afraid, Section 147 would give
arbitrary powers to the Assessing
Oficer to re-open assessnents on the
basis of "nmere change of opinion"

whi ch cannot be per se reason to re-
open. W nust also keep in mnd the
conceptual difference between power
to review and power to re-assess. The
Assessing O ficer has no power to
review, he has the power to re-
assess. But re-assessnent has to be
based on fulfillnment of certain pre-
condition and if the concept of
"change of opinion" is renoved, as
cont ended on behal f of t he
Departnment, then, in the garb of re-
openi ng the assessnent, review would
take place. One nust treat the
concept of "change of opinion" as an
in-built test to check abuse of power
by the Assessing Oficer. Hence,
after 1st  April, 1989, Assessing
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Oficer has power to re-open

provided there is "tangible material"
to cone to the conclusion that there
i's escapenent of i ncome from
assessnment. Reasons nust have a live
link with the formation of the
belief. Qur view gets support from
the changes nade to Section 147 of
the Act, as quoted herei nabove. Under
the Direct Tax Laws (Anendnent) Act,
1987, Parliament not only deleted the
words "reason to believe" but also
inserted the word "opinion" in
Section 147 of the Act. However, on
recei pt of representations from the
Conpani es against omssion of the
words "reason to believe", Parlianent
re-introduced the said expression and
deleted the word "opinion" on the
ground that it would vest arbitrary
powers in the Assessing Oficer. W

guot e her ei nbel ow t he rel evant
portion of Circular No.549 dated 31st
Cct ober, 1989, whi ch reads as
fol | ows:

"7.2 Amendnent made by the

Anendi ng Act , 1989, to
rei ntroduce t he expr essi on
‘reason to believe' in Section_
147. -- A nunber of representations
wer e recei ved agai nst t he

om ssion of the words "reason to
believe' from Section 147 and
their substitution by t he
" opi ni on' of t he Assessi ng
Oficer. It was pointed out that
the neaning of the expression,
‘reason to believe' had been
explained in a nunber of court
rulings in the past and was well
settled and its omssion from
section 147 would give arbitrary
powers to the Assessing Oficer
to reopen past assessnents on
nmere change of opinion. To allay
these fears, the Anending Act,
1989, has again anended section_
147 to reintroduce the expression
“has reason to believe' in place
of the words "for reasons to be
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recorded by himin witing, is of
the opinion'. Oher provisions of
the new section 147, however,
remai n the sane."

For the afore-stated reasons, we see
no merit in these civil appeals filed
by the Departnent, hence, dism ssed
with no order as to costs.”

15. In view of the above dictumof |aw, when there is no
failure on the part of +the petitioner-assessee to
disclose, truly and fully, material facts, the Assessing
O ficer cannot reopen the assessnent on the basis of
“mere change of opinion”, as there is no tangible
material to conme to the conclusion that there s

escapenent of incone from assessnent.

16. In the aforesaid view of the matter, we have reached
to the conclusion that the inpugned notice under Section
148 of the Act for reopening of the assessnent is not
sustainable in law The inpugned notice 1is hereby,
quashed and set aside. The Wit Application stands

allowed. Rule is nmade absolute with no order as to costs.

(J. B. PARDIWALA, J)

(BHARGAYV D. KARIA, J)

PALAK
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