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IN  THE HIGH  COURT OF JUDICATURE  AT BOMBAY 
ORDINARY  ORIGINAL CIVIL JURISDICTION 

INCOME TAX APPEAL (IT) NO.1385 OF 2017
 

Pr.Commissioner  of Income Tax-15 … Appellant
V/s.

Solar Turbines India P. Ltd. … Respondent
---

Mr.Suresh Kumar, Advocate  for  the Appellant.
Mr.Nitesh Joshi with Mr.Nitesh Agarwal i/by  M/s Krishnamurthy
& Co., Advocate  for  the Respondent. 

---

  CORAM : UJJAL BHUYAN &
   MILIND N. JADHAV, JJ.

                         DATE   :  MARCH 2, 2020

P.C.:-

1. Heard  Mr.Suresh  Kumar,  learned  standing  counsel,

Revenue  for  the  appellant;  and  Mr.Nitesh  Joshi,  learned

counsel for the  respondent/assessee.

2. This appeal has been preferred by the Revenue  under

Section  260A  of the Income Tax Act,  1961  (briefly “the Act”

hereinafter) assailing  the  legality  and  correctness of the

order dated 2nd January,  2017  passed  by the  Income Tax

Appellate Tribunal, “K” Bench, Mumbai  (“the Tribunal”   for

short)  in Income Tax Appeal No.1075/Mumbai/2016  for the

assessment  year  2011-12.

3. The appeal has been preferred  projecting the following

two questions as substantial questions   of law:-
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“1. Whether  on  the  facts  and  in  the
circumstances of the case and  in law,  the
Tribunal  was  correct  in  holding  that  the
assessee  did not  render any services to its
AE in respect of  marketing support  services
provided  by  the  assessee  to  its  A.E.  in
supply of gas turbines  to PWD (CGW)  by it’s
A.E. and  such  services were required to be
bench  marked  for  determining  the  arm’s
length  price  as  the  assessee  had  not
charged  any  price  for  providing  such
marketing  support services?
2. Whether  on  the  facts  and  in  the
circumstances of the case and in  law, the
Tribunal  was  correct  in  holding  that  the
assessee did not render any services to its
AE in respect of marketing support services
provided by the assessee to its AE, in supply
of  gas  turbines  to  PWD(CWG)  by  its  AE
relying upon the fact  that the TPO did not
make  any  such  adjustment  in  AY  2012-13
without appreciating that every assessment
year is different  assessment  year and the
principle of  res-judicata is not applicable to
proceedings   under  the  Income  Tax  Act,
1961?”

4. From the above it  is  evident   that both the questions

relate to  the same issue i.e. whether  assessee had  rendered

any  service  to  its  associated  enterprise  (AE)  in  respect  of

marketing support services  provided by the assessee to its

associated enterprise (AE) in supplying  gas turbines to the

public works department (PWD)  in carrying out construction

for Common Wealth Games  (CWG).

5. The  assessee  is  a  resident  company  engaged  in  the

business of designing, developing, installation, commissioning

and service of captive power plants. For the assessment year
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2011-12  assessee  filed return of  income on 29th November,

2011  declaring  total income at Rs.3,35,45,354.00. 

6. After obtaining due approval from the competent  higher

authority reference was made by the jurisdictional  Assessing

Officer to the  Deputy Commissioner of  Income Tax (Transfer

Pricing)-3(1)(1), Mumbai, referred to as Transfer Pricing Officer

(TPO) for determining  the arm’s  length  price. 

7. Transfer Pricing Officer  passed order dated 30th January,

2015 under Section 92CA (3)  of the Act computing  the arm’s

length price with  respect to international transactions  of the

assessee at Rs.32,35,68,333.00.

8. Against  the aforesaid order,   assessee filed  objection

before the Dispute Resolution Panel. 

9. Dispute  Resolution  Panel  passed  order  dated  15th

December, 2015 upholding  the arm’s length price computed

by the Transfer Pricing Officer and rejected the objection. 

10. Thereafter,  the  Assessing  Officer  passed  the

consequential   assessment  order   dated  6th January,  2016

under Section 143(3)  read with Section 144C(13)  of the Act.

By  the  said   assessment  order  the  aforesaid  amount  of

Rs.32,35,68,333.00 on account of transfer pricing  adjustment

was  added  to the business income of the assessee. 
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11. Aggrieved by the said order of assessment,   assessee

preferred appeal before the Tribunal under Section  253(1)(d)

of   the Act.  Tribunal   by the order dated 2nd January,  2017

deleted the  aforesaid transfer pricing   adjustment by holding

that  there was no  factual  basis  for  determining  the arm’s

length   price. 

12. Aggrieved,  present appeal has been  filed. 

13. Submissions  made by learned counsel  for the  parties

have been  considered. 

14. To appreciate  the  rival submissions   and the  questions

framed it  is  considered  apposite    to  advert  to  the  order

passed by the  Tribunal, relevant portion of which is extracted

hereunder :-

“11. We have considered the submissions  of the
parties  and  pursued  the material  available  on
record in the light of  the decisions  relied  upon.
Undisputedly,   a  reading  of  the  transfer  pricing
order makes  it clear  that fulcrum of the entire
transfer pricing adjustment made by the Transfer
Pricing  Officer  with  regard  to  the  alleged
marketing   support  services   provided  by   the
assessee to its A.E.  is  the supply  of gas  turbines
to  PWD  (CWG)  by  the   A.E..  On   the  basis  of
contract   entered into by the assessee (formerly
TIPL) with PWD (CGW) the  Transfer Pricing Officer
concluded  that  such  contract  has  been  entered
into by the assessee on behalf of its  A.E., or  as an
agent of  A.E., thereby,  assessee  was  rendering
marketing support service to its A.E. which  needs
to be bench  marked for  determining the arm’s
length  price as the assessee has not charged  any
price  for   providing  such  marketing  support
service. On the basis of  such  contract  entered
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with  PWD (CWG) the Transfer Pricing Officer has
also  roped  in  the   other   direct  sales   of  gas
turbines by the A.E. to the customers in India for
bench  marking  the  arm’s   length  price  of
marketing  support   services   allegedly  provided
by  the  assessee   to  its  A.E..   At  this  stage,  it
needs   to   be  mentioned,  as  far  as   the
international  transactions  reported  by  the
assessee  with   its  A.E.,   the  Transfer  Pricing
Officer has not  made any adjustment in  respect
of them  having found  the price charged by the
assessee  to  be  at  arm’s  length.  As  observed
earlier by us, the entire basis of transfer pricing
adjustment   is  the   contract   entered  with  the
PWD (CWG). On  a perusal of relevant  clauses  of
contract, a  copy of  which has been  submitted  in
the paper book, it is  noticed  that  the scope of
work as per the  NIT  is as under:-

 “Multipurpose   air   conditioned   indoor
stadium with  required  facilities  for netball
(competition  and training  venue)  and 400
MT  x  8  lane  synthetic  athletic  track  with
required  facilities  (training  venue) at Tyagraj
Sports   Complex   at  Tyagraj  Nagar,  New
Delhi.”

12. The condition  for eligibility  for  participating
for tender,  inter-alia,  provides  for submissions  of
registration certificate under  Delhi  Value  Added
Tax  Act,  2004.  It   also  provides   original
equipment  manufacturer (OEM)  of gas turbines
should  be  having  experience  of  providing  gas
based  turbine  generating   system  of  certain
capacity and specification.  Admittedly, assessee
is  not  a manufacturer   of  gas turbines,  but,  it’s
A.E. is.  It is  not in dispute that assessee’s  A.E.
i.e.  Turbomach   SA  was  not  having  any  VAT
registration certificate, hence,  was not qualified in
participating in  the bid.   Whereas,  the assessee
was having registration certificate under the  Delhi
VAT Act,  2004. Thus, for participating in the  bid
and  obtaining  the  contract,  there  was  no  other
option either for the  assessee  or its A.E. but to
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submit the bid in assessee’s  name, though  it is
clearly  understood   by  the  contractee  and
contractor  that  the  OEM   of  gas  turbines  is
assessee’s  A.E. Turbomach SA who has to provide
gas   turbine  generation   system.  Further,  the
contract  between  the   assessee and the PWD
(CWG) clearly  specifies  the scope of work to be
undertaken   by  the  assessee   and  its  A.E.  The
payments to be made for  such work  have also
been specified. Further, it is a fact on record, A.E.
directly raised invoice on PWD for supply of gas
turbines  and  payments  were  directly  made  by
PWD  to A.E.. The contract in clear terms  speaks
of supply of  gas turbines generating system from
abroad   from  the   assessee’s   A.E.  for  which
payment  has  been  quantified  in  the  contract.
Thus, the contract clearly demarcates the work to
be  performed by the  assessee  and payment to
be made  for such work and supplied  to be made
by the A.E. and payments  to be  made  for such
supply.  There   is   nothing on record  to  suggest
that the assessee  has provided any  services  to
its A.E.  for  sale of  its  gas  based  turbines  either
to PWD and other customers  in India.  Moreover,
the NIT of  PWD (CWG)  required participation of
an original  equipment   manufacturer which the
assessee  is certainly not. There is no   dispute to
the  fact that from the  earlier  years  also,  the
A.E.  is  supplying gas  based turbine generating
system  to  customers  in  India,   whereas,  the
assessee  is  providing   services  relating  to
installation,  commissioning,  annual  maintenance
as  well  as supply of  spare parts. It is also not
disputed that the payments  relating to gas based
turbine  generating  systems  were made  to the
A.E. directly  by the contractees.  That  being the
case, in the absence of  any material to show that
the  assessee   had  provided   any  marketing
services  to  its  A.E.  in   relation to  supply of  gas
turbine  generating   system,   income relating  to
indenting  commission   cannot   be   computed
notionally alleging provision  of   such services.  It
is  further more  necessary  to observe that  on
the  basis   of  contract  with  PWD  (CWG),  the
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Transfer Pricing  Officer has computed commission
on  gas   turbines  sold  by  the  A.E.   to  other
customers  in  India  on  a  presumptive  basis.
Admittedly, in case of  sales made by the A.E. to
other parties in India  the  assessee  is no way
involved  in the sales effected as the concerned
parties  have  directly  entered  into   contract/
negotiation  with  Turbomach SA for supply of gas
based turbines. In this context, a  reference  can
be  made  to  the  replies  submitted   by  the
concerned  parties in compliance to notices issued
under  section  133(6)   by  the  Transfer  Pricing
Officer.  Though, relying upon  these replies  the
Transfer   Pricing  Officer  had  concluded   that
assessee   had  provided   marketing   support
services  to its A.E.  as regards sale  of turbine  to
Indian customers,  however,  a careful reading of
the replies  proves otherwise. On a perusal of the
aforesaid replies given by the parties in India  to
whom  the  A.E.   had  sold    turbines,  copies  of
which  are placed  in  Volume-V of   the  paper
book, it is evident all of them have  categorically
stated that they came to know about  Turbomach
SA through  various OEM in Europe  and they had
negotiated  directly   with  Tubomach   SA  for
purchase  of  gas  turbine  which   continued  from
earlier  years  and  the  assessee   was  no  way
involved  in  such  transaction.  Further,  the
concerned parties also   stated, as far as assessee
is concerned,  they have independent contract  for
installation,  maintenance  of   gas turbines  and
supply   of  balance  plant.  We have noted,   the
Transfer  Pricing  Officer  has  selectively  used  the
information  obtained  from  the  parties  under
section  133(6).  The  Transfer  Pricing   Officer
instead  of  bringing   on  record  any  substantive
evidence to  establish the fact that  the  assessee
had rendered  any service in respect of  sale of
gas turbines  by the A.E.  to  other parties  in India
has  simply  alleged  that  assessee  has  failed to
prove  the   fact  that  it  had  not   provided   and
support services  to its A.E.  in relation to  sale of
turbines.  When from  the initial   stage  of   the
proceeding   assessee  had  been  denying  that it

:::   Uploaded on   - 05/06/2020 :::   Downloaded on   - 18/11/2020 15:35:24   :::



Priya Soparkar 8 11 itxa 1385-17-order

had not provided any such  services to A.E.,  the
Departmental Authorities  cannot  insist  upon the
assessee  to prove the  negative. Therefore, where
the Transfer Pricing Officer accepts the fact that
the international  transactions  entered into by the
assessee  as   reported in Form No.3CEB are at
arm’s  length,   he  cannot   bench  mark   arm’s
length  price of the indenting  commission  alleged
to  have  been  received   by  the  assessee   for
providing  marketing  support  service to the A.E.
notionally  when  there is no  evidence  to come
to such a conclusion  that assessee  in fact has
rendered  any such services to A.E.  That being the
case,  merely on presumption  and surmises,  the
transfer   pricing   adjustment  cannot  be  made
unless  there  are  concrete   evidence  before  the
Departmental  Authorities  to establish fact that
the  assessee  has  rendered   marketing   support
services  to  the  A.E.  in   relation  to  sale  of  gas
turbines to customers  in India.  This view of  our is
fortified  further from the  fact that, though, nature
and character of the business  of the assessee and
its  A.E.   remained the   same  over   the  years,
however,  in  no  other   assessment   year  any
transfer   pricing   adjustment   on  account  of
provision  of marketing  support  services  to  AE
has been made. This  is  evident  from the order
passed  by  the  Transfer  Pricing   Officer   under
section 92CA  of the Act for A.Y. 2012-13. Though,
each  assessment   year   is  independent   and
principle  of  res-judicata generally do not  apply to
income   tax   proceeding,   however,  rule  of
consistency   cannot  be ignored   if  there  is   no
material   difference  in facts.   Therefore,   there
being no  basis for concluding that the assessee
has provided  any marketing  support  services to
A.E.  or has  received any commission  from  the
A.E.   for  providing   such   marketing  support
services,  the transfer  pricing adjustment made is
hereby deleted. Grounds No.1 to 5  are allowed.
Since we have held that there is no factual  basis
for  determining   the  arm’s  length   price  of
indenting  commission for  provision of  marketing
support  services to A.E., it is  not  necessary to
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dwell   upon  the  decisions   relied  upon  by   the
parties.”

15. As  noticed above, assessee had made reference to the

Transfer Pricing Officer to determine the arm’s  length  price in

respect of  the international transactions entered into by the

assessee. Transfer Pricing Officer  found  that in the  relevant

previous  year  assessee  had  entered  into  about  seven

international   transactions   with   its  associated  enterprise

(AE) i.e. Turbomach SA, Switzerland. During the proceedings

before him, Transfer Pricing Officer received information from

the Assessing Officer to the effect  that assessee had entered

into a  contract  with PWD (CWG), Delhi  on behalf of its AE

for supplying of  gas turbine and that there was installation

commissioning etc. According to the Transfer Pricing Officer,

the  entire   billing  process   and   subsequent   granting  of

contract  was  attended  to  and coordinated by the assessee

on behalf of its AE. Assessee liasoned with the Government of

India  on behalf  of  its  AE. While  submitting  the bill assessee

had bifurcated the contract  value of  Rs. 19,57,68,000.00 into

two  parts,  namely,  Rs.12,49,68,000.00  for  the  AE  and

Rs.7,08,00,000.00 for the assessee.  It was also noticed that

there  was  significant   entries  in  travel  cost  which  was  not

commensurate with the  increase in number of  employees.

The travel cost included a substantial amount  for traveling to

Switzerland   and possibly  in relation  to the contract. 

16. According  to  the  assessee,  the  turbines  were  not

supplied  by it  but were directly purchased by the party from

:::   Uploaded on   - 05/06/2020 :::   Downloaded on   - 18/11/2020 15:35:24   :::



Priya Soparkar 10 11 itxa 1385-17-order

the AE. Assessee also claimed  that it  did not   have  any

permanent  establishment  (PE)  in  India. 

17. A  question  arises  as  to  why  no  service  charges/

commission was not  charged by the assessee from the AE

when the entire licensing work for the purchase of turbines by

the Indian  customers  from the AE was undertaken by the

assessee  and  the  contract  for  installation/  commissioning/

maintenance  of such turbines were done by the assessee. On

this issue  Transfer Pricing Officer sought for details  from the

assessee  and  also  information  from  the  Assessing  Officer

whereafter   Transfer  Pricing  Officer  took  the  view  that  the

entire  bill  was  entered  into  by the assessee on its own

behalf    as well as  on behalf  of  its AE though  in its own

name. Therefore, it was concluded  that though  the turbine

was  supplied  by  the  AE  to   the  PWD (CWG)   as  per   the

contract, however, assessee had provided  support service to

the AE and had also  acted  like an agent  in  selling its turbine

in  India.  Transfer   Pricing  Officer  further   noticed  that

communication by  PWD  was  with the  assessee and not with

the  AE from which  he inferred  that for supply of turbines by

the AE  to PWD it was essentially  the assessee  who  was

liasoning with PWD on behalf of the assessee. He also referred

to information  obtained from six parties to whom the AE had

supplied  turbines.

18. Therefore,  Transfer  Pricing  Officer  concluded  that

assessee  had provided  support  service for sale, marketing
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and after sale  service on  behalf of  AE in India for which it

received  indenting commission for providing services. 

19. On that basis an exercise was carried out to determine

the arm’s length price. 

20. Transfer Pricing Officer obtained  copies of  contract of

indenting  commission of  five other  parties  and noticed the

rates of commission  charged on the sales executed by them.

Treating those  as comparables, Transfer  Pricing  Officer  took

15.83%  as  average rate of commission charged.  He worked

out  the  total  sales  value  of  the  contract   at

Rs.2,04,40,19,792.00 and on the basis of the  aforesaid  rate

of  commission  determined   the  arm’s  length   price  at

Rs.32,35,68,333.00 which was treated as the transfer pricing

adjustment. 

21. When  objections  were  raised  before  the  Dispute

Resolution Panel,  those were not  accepted;  rather  Dispute

Resolution Panel  agreed with the Transfer Pricing Officer and

confirmed  its order. 

22. On the basis of  the directions of the Dispute  Resolution

Panel,  Assessing  Officer  passed  the  final  assessment  order

which was impugned before the Tribunal. 

23. Finding  of  the  Tribunal  has  already  been   extracted

above. 
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24. Tribunal  noted  that  the  basis  of  the  entire  transfer

pricing adjustment  was the supply of gas turbines to PWD

(CWG)  by the  AE. Tribunal examined the relevant  clauses of

the  contract  and  noted  that  eligibility  condition  for

participating  in  tender  was  submission  of  registration

certificate  under  Delhi  Value  Added  Tax  Act,  2004,  besides

submission  of  certificate  of  being  original  equipment

manufacturer  of gas turbines. Admittedly, assessee was  not

a manufacturer  of gas  turbines but  its AE  was. However,

the AE did not  have VAT registration certificate. Therefore, it

was not qualified to  participate in the tender.  On the other

hand,  assessee had registration certificate under the Delhi

VAT Act, 2004. Therefore, for participating  in the tender and

for  obtaining   the  contract  the  bid   was   submitted  in

assessee’s name  though it was clearly understood  by the

contracting   parties  that  the   original   equipment

manufacturer  of  gas  turbines  was  the AE.   Tribunal   found

that  there  was   nothing  on  record  to  suggest  that   the

assessee had provided any services to its AE for sale of its gas

based turbines either  to PWD or to other customers in India.

It was found as a matter of fact that in case of sales made by

the Assessing Officer to other parties in India,  the  assessee

was in no way involved  in the sales  affected. The six parties

had stated that they had negotiated directly with the AE for

purchase  of  gas  turbines  and the  assessee was in  no  way

involved in such transactions.

25. Tribunal  also  noted that  for  earlier  assessment   years

too  there  were no transfer  pricing  adjustments.  Thus, there
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was no basis  for  concluding that assessee had provided any

market   support  services  to  the  AE  or  received  any

commission from the AE for providing such marketing  support

services.  In  the  absence  of  concrete  evidence,  transfer

pricing  adjustment could not  have  been made merely on

presumptions and surmises.  Therefore,   the transfer pricing

adjustment  was deleted. 

26. We do not  find any error  or infirmity  in the  approach of

the Tribunal  which is  quite reasonable  and pragmatic. That

apart, the  finding   returned by the Tribunal that the assessee

did not  provide  any marketing support services to the AE

and did not receive any commission from the AE for  providing

such marketing  support services  is a finding of fact based on

appreciation of evidence and materials  on record. Such  a

finding of  fact cannot be said to be vitiated by any material

irregularity  or  perversity.  In  the  absence   thereof,   no

substantial question of law arises  from the  impugned order

of the Tribunal. 

27.  Consequently, we do not find any error  or infirmity in

the view taken by the Tribunal.   There is  no  merit  in  the

appeal. Appeal  is accordingly dismissed. No cost.

(MILIND N. JADHAV, J.)                 (UJJAL BHUYAN, J.)
 ….

 

 

:::   Uploaded on   - 05/06/2020 :::   Downloaded on   - 18/11/2020 15:35:24   :::


