IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 5™ DAY OF OCTOBER 2020
PRESENT
THE HON’BLE MR. JUSTICE ALOK ARADHE
AND

THE HON’BLE MR. JUSTICE H.T.NARENDRA PRASAD

I.T.A. NO.137 OF 2014

BETWEEN:

1. THE COMMISESIONER OF INCOME-TAX
C.R. BUILDING, GlJEENS ROAD
BANGALCRE.

2. THE COMMISSIONER OF INCOME-TAX
BAMNGALORE-I, C R. BUILCING
QUEENS ROAD, BANGALCRE.
... APPELLANTS
(BY SRI. K.V. ARAVIND, ADV.,)

AND:

M/S. CYBER FARK DEVELOPMENT
& CCNSTRKUCTICONS LTD.,
PLOT NO.76 & 77, 5" FLOOR
ELECTRONIC CITY, PHASE-I
HOSUR MAIN ROAD, DODDATHOGUR
BANGALGRE-560100.
... RESPONDENT
(BY SRi. T. SURYANARAYANA, ADV.)

THIS ITA IS FILED UNDER SECTION 260-A OF I.T. ACT,
1961 ARISING OUT OF ORDER DATED 31.10.2013 PASSED IN ITA
NO.77/BANG/2013 FOR THE ASSESSMENT YEAR 2007-08,
PRAYING THAT THIS HON'BLE COURT MAY BE PLEASED TO:



(I) FORMULATE THE SUBSTANTIAL QUESTIONS OF LAW
STATED ABOVE.

(II) ALLOW THE APPEAL AND SET ASIDE THE GRDER
PASSED BY THE ITAT, BANGALORE IN ITA NO.77/BANG/2013
DATED 31.10.2013 AND CONFIRM THE ORDER CF THE APPELLATE
COMMISSIONER CONFIRMING THE ORDER PASSED  BY THi
COMMISSIONER OF INCOME TAX, BANGALQRE-I, BANGALORE.

THIS ITA COMING ON FGCR FINAL HEARING, THIS DAY,
ALOK ARADHE J., DELIVERED THE FOLLOWING:

JUDGMENT

This appeal under Section 260A of the Income Tax
Act, 1961 (hereinafiter referred to as the Act for short)
has been preferrad by the revenue. The subject matter
of the appeal pertains to the Assessment year 2007-08.
The appeal was admitted by a bench of this Court vide
order dated 09.03.2015 on the following substantial
auestions of law:

(i)  Whether in the facts and
circurnstances of the case, the Tribunal is
justified in law in condoning the delay of 360
days when it itself as held that the reasoning
given by the assessee that it was not aware
that an appeal ought to have been filed before
the Tribunal delay notice was issued by the

Commissioner of income tax for the



assessment year 2009-10 was not acceptatle
as the notice under section 263 was isstied ofi
13.10.2011 and the case was heard on
extreme 16.11.2011 which was represerited
by the same counsel who had appeared
before the Tribunal on an appeal against the
order under section 263 surge assessment
year 2006-07 which was disposed of by the
tribunal on 28-12-20117

(i) Whether on the facts and in the
circumstancres of the assessee’s case, the
Tribunal was justitied in condoning the delay
of 260 days by relying on the order of the
Suprerne Court in the case of MST Katiji and
others reported in 167 ITR page 471,
inedicine of the High Court in CIT V/s ISRO
satellite Centre in ITA number 532/Bang/2008
and that of the Tribunal in the case of
Shakunatala Hegde v/s ACIT in ITA
no.2785/Bang/2004 without appreciating that
the circumstances were condoning the delay
in cases relied upon by the tribunal or
different and distinguishable from that of the

present case?



(iii) Whether on the facts and in the
circumstances of the assessee’s case, the
Tribunal was justified, in crashing the order
dated 16.11.2011 passed under section 263
of the Act, without appreciating that the CIT
had merely directed the assessing authority tc
examine the issue afresh as the authority had
not examine the issue and appiied his mind
while accepting the claim of the assessee and
without appreciating that the assessing officer
had nct recerded the finding on the matter of
the climb and that the Supreme Court in the
case of Malabar industrial Co V/s CIT reported
in 243 ITR page 83, had held that an order
passea without appiication of mind falls in the

category of error.eous order?

(iv) Whether the Tribunal was justified,
on the facts and in the circumstances of the
case, In holding that Commissioner of income
tax has no power to revise the assessment for
the inadequacy of enquires by the assessing
officer or insufficiency of material on record
without appreciating that this Commissioner
has not imposed his view on the assessing

officer on the issue under consideration and



that Commissioner of income tax had merely
directed assessing officer to verify the claim iti

detail?

2. Facts leading to filing of the appeal briefly
stated are that the assessee came to be involvad in the
business of developmerit and meaintenance in respect of
infrastructure facilities for scftware aind related sectors.
The assessee had filed its returri of income for the
Assessment Year 2007-G8 by declaring total income of
Rs.2,1C,76,230/-. The Commissioner of Income Tax in
exercise of poweis under Section 263 of the Act initiated
proceedings on the ground that Revenue Audit Objection
was raised in case of assessee with regard to
depreciation of Rs.75,27,156/- on the lease hold land as
intangible asset under the Act at the rate of 25%. The
Commissioner by an order dated 26.11.2011 held that
the order of assessment passed by the Assessing Officer
was erroneous and was prejudicial to the interest of the

revenue. The assessee assailed the aforesaid order in



appeal before the Income Tax Appellate Tribural
(hereinafter referred to as 'the Tribunal' for short). The
Tribunal by an order dated 30.10.2013 inter alia held
that Assessing Officer had considered all the materials
furnished by the assessee and after due application of
mind had allowed depreciation cn lease hold rights.
Therefore, the order of the Assessing Officer could
neither be termed as errocneous neor prejudicial to the
interest of the revenue and trierefore, the Commissioner
of Income Tax was not justified in invoking the
provisions of Section 263 in the fact situation of the
case. In the aforesaid factual background, the revenue

is in appeal before us.

3.  Learned counsel for the revenue submitted
that the impugned order passed by the Tribunal is
contrary to law and grossly erred in placing reliance on
decision of the Supreme Court in 'MALABAR
INDUSTRIAL COMPANY VS. CIT’, 243 ITR 83. On

the other hand, learned counsel for the assessee has



supported the order passed by the Tribunal ana has
submitted that the Tribunal has rightly quashed the
order passed by the Commissionier of Income Tax, as
provisions of Section 263 are not attracted in the fact

situation of the case.

4. We have considered the submissions made
by learned counsel for the parties and have perused the
record. Befcre proceeding further, it is apposite to take
note of the relevant extract cf Section 263 of the Act,
which reads as under:

263. Revision of orders prejudicial to
revenue

(1) The Commissioner may call for and
exarnine the record of any proceeding under
this Act, and if he considers that any order
passed therein by the Assessing Officer is
erroneous in so far as it is prejudicial to the
interests of the revenue, he, may, after giving
the assessee an opportunity of being heard
and after making or causing to be made such

inquiry as he deems necessary, pass such



order thereon as the circumstances of the

case justify, including an order enhancing or

modifying the assessment, or cancelling the
assessment and directing a fresh
assessment.

5. Thus, from close scrutiny of Section 263 it is
evident that twin conditions are reqguired to be satisfied
for exercise of revisiona! jurisdiction under Section 263
of the Act firctly, the order of the Assessing Officer is
erroneous and csecoidly, that it is prejudicial to the

interest of the revenue on account of error in the order

of assessment.

6. ~ The aforesaid provision was considered by
the Supreme Court in MALABAR INDUSTRIAL CO.
LTD.] supra and it was held that the phrase ‘prejudicial
to the interests of the revenue’ has to be read in
ccenjunction with an erroneous order passed by the
Assessing Officer and every loss of revenue as a

consequence of the order of the Assessing Officer cannot



be treated as prejudicial to the interest of revenue. It
was further held that where two views are pcssibie and
the Income Tax Officer has taken one view with whici
the Commissioner does not agree, tihe order passed by
the Assessing Officer cannot be treatea as erroneous
order prejudicial to the interest of the revenue. The
principles laid down in the aforesaid decision were
reiterated by tne Suprenie Court in 'CIT VS. MAX
INDIA LTD.,” 295 ITR 282 {(SC) and recently in
'‘ULTRATECH CEMENT LTD. AND ORS. VS. STATE OF
RAJASTHAN AND ORS.’, CIVIL APPEAL

NO.2772/2029 DECIDED ON 17.07.2020.

7. In the backdrop of aforesaid well settled legal
principles, we may examine the facts of the case in
hand. The Tribunal has held that the Commissioner of
Income Tax while exercising powers under Section 263
of the Act had relied on an order passed under Section

263 of the Act in respect of Assessment Year 2007-08.
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The aforesaid order has been quashed by the Tribunral
vide order dated 28.11.2011. It has further beer held
that the Assessing Officer after due appiication of mind
and on proper consideration of the miaterial avaiiable on
record has allowed the claim fcr depreciation on lease
hold rights. The order passed by the Assessing Officer
can neither said to be errorieous nor prejudicial to the
interest of the revenue. Therefore, the Tribunal has
rightly quashed the order nassed by the Commissioner

of Income Tax.

In view of preceding analysis, the substantial
auestions of law are answered against the revenue and
in faveur of the assessee. In the result, the appeal fails

and is hereby dismissed.

Sd/-
JUDGE

Sd/-
JUDGE
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