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APPENDIX

APPELLANT'S EXHIBITS

ANNEXURE-A : COPY OF ORDER UNDER SECTION 154 DATED 3.9.2003 FOR THE
ASSESSMENT YEAR 1996-97.

ANNEXURE-B : COPY OF ORDER DATED 20.9.2004 OF THE COMMISSIONER OF INCOME
TAX (APPEALS) .

ANNEXURE-C : COPY OF ORDER DATED 24.4.2007 OF THE INCOME TAX APPELLATE

TRIBUNAL, COCHIN BENCH IN ITA NO.1213/COCH/2004.

ANNEXURE-Al : COPY OF ASSESSMENT ORDER UNDER SECTION 143(3) READ WITH
SECTION 147 DATED 18.03.2002 FOR THE ASSESSMENT YEAR 1996-97.
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K.VINOD CHANDRAN & ASHOK MENON, JJ.

Dated this the 1t day of March, 2018

JUDGMENT

vinod Chandran, 3J.

Taw:

impugned before us

The Revenue has raised the following questions of

“1l. whether, on the facts and 1in the

circumstances of the case 1is not the
computation of 1interest under Section 234 for
a period from 27.3.1999 to 18.3.2002 at the
rate applicable from time to time 1in
accordance with Taw?

2.

wWhether, on the facts and 1in the

circumstances of the case and on an
interpretation of the relevant provision, the
Tribunal 1s r1ght in law:

2.

(i) 1in holding that the 1interest Tliability
of the assessee under Section 234B(3) is
for the period from 1.4.1997 to 12.6.1997.
(ii) in interfering with the computation of
interest under Section 234B of the Income
Tax Act confirmed by the Commissioner of
Income Tax (Appeals)?”

For the assessment vyear 1996-97, what

is

is Tevy of interest under Section

234B(3) of the Income Tax Act, 1961 (‘Act’, for short).

Regular assessment of the assessee under Section 143(3)

was completed on 26.3.1999.

Interest under Section

243B & C was levied and Tater that under Section 234B
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was reduced considerably. A re-assessment was carried
out, under Section 143(3) read with Section 147 dated
18.3.2002. The Assessing Officer did not Tlevy any
interest under Section 234B(3), despite there being an
increase in the tax Tiability on re-assessment. Later,
by Annexure-A order under Section 154 of the Act, the
Assessing Officer levied 1interest on the enhanced tax
component. An appeal was filed to the first appellate
authority which stood rejected. The assessee was
before the Income Tax Appellate Tribunal (‘Tribunal’,
for short), 1in which the levy was modified to the
extent of directing that the Tlevy would be possible
only between 1.4.1997 and 12.6.1997. 1In fact, the date
12.6.1997 1is wrongly stated, since the finding of the
Tribunal was that the Tevy 1is possible only from
1.4.1997 to the date on which Section 140A tax was
paid. The said payment was made on 29.6.1996.

3. The Tribunal reasoned that when tax was paid
under Section 140A, due benefit should be given to the
same when computing interest under Section 234B(1) and
(3). The Tribunal Tooked 1into Section 234B(2) to find
that the allowance insofar as the reduction of interest

to the extent of such interest paid under Section 140A,
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has to be permitted even in the case of sub-Section (3)
of Section 234B. It was also held that the demand even
on re-assessment, was less than that paid under Section
140A, and there could be no claim of interest from the
date of payment of tax under Section 140A.

4. Considering the assessment and re-assessment
and payment of tax under Section 140A as also the
consequential refund, we thought it fit to have the
Assessing Officer present before us. The Assessing
officer has provided us a working of the assessment and
interest Tlevied across the Bar with notice to the
assessee's counsel.

5. we are of the opinion that the 1interpretation
of the provisions by the Tribunal 1is flawless, but
however the same cannot be applied in the case of the
assessee. we say so because the amounts paid under
Section 140A did not include any 1interest and the same
was refunded on 27.3.1998 with 1interest. In the
regular assessment under Section 143, the total tax
computed along with surcharge came to Rs.3,31,30,433/-.
The regular assessment was made on 26.3.1999 and the
payment under Section 140A of Rs.6,20,06,000/- was on

29.6.1996. However, we see from the assessment order



ITA 1208/09

that even before the regular assessment was completed,
the refund as claimed by the assessee even as per the
revised assessment on which tax under Section 140A was
paid, was made to the assessee with 1interest, on
27.3.1998. The refund was of Rs.7,26,91,413/-. The
balance demand as per the regular assessment was
Rs.6,26,58,924/-.

6. On re-assessment as per Annexure-Al, on
18.3.2002, there was again an 1increase 1in the tax
computation. The total tax computed along with
surcharge came to Rs.4,73,80,327/-. Interest claimed
under Section 234B in the regular assessment came to
more than Rs.4 crores, which we find from the order on
re-assessment (Annexure-Al) having been reduced to
Rs.18,12,000/-. The balance demand after adjusting the
tax paid under Section 140A as also the consequential
refund was Rs.3,84,93,240/-. If, as the Tribunal found,
the tax paid under Section 140A was Tless than the
revised demand, on assessment or reassessment, there
could not have been a further demand.

7. Admittedly, there was a demand raised as per
the re-assessment. The flaw committed by the Tribunal

was insofar as assuming that the tax paid under Section
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140A remained with the Department. Even before the
regular assessment, the same was returned with interest
on 27.3.1998. Hence, the Department did not have any
benefit of the amounts and whatever was paid under
Section 140A stood refunded with 1interest to the
assessee. The tax paid by the assessee under Section
140A also did not include any interest. Hence, there
was no question of applying sub-Section (2) of Section
234B. On re-assessment after the re-computation of the
total income, the tax demand was raised after giving
credit of tax paid under Section 140A and also adding
on the refund with interest. There again was a demand
raised after adjustments.

Under Section 234B(3) on re-assessment 1if the
interest leviable, for reason of short fall 1in payment
of advance tax is increased, then from the first day of
April next following such financial year, there shall
be 1interest Tlevied at the rate of 2% on the
differential tax component, i.e. the 1increased demand
of tax on such re-assessment, from that assessed as per
the regular assessment. As we have noticed, there 1is
definite increase of tax T1iability from the regular

assessment at the time of re-assessment. There is no
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dispute that the advance tax payable at 90% of the
TiabiTity to tax, had not been satisfied. The interest
payable under sub-Section (1) of Section 234B was
Tevied in the regular assessment. On re-assessment,
the Tiability for advance tax also stood increased and
in that circumstances, the differential tax on re-
assessment had to be Tlevied -1interest at the rate
provided under sub-Section (3) of Section 234B. we
hence set aside the order of the Tribunal and restore
that of the Assessing Officer under Section 154 as
confirmed in first appeal. we allow the appeal of the
Revenue. The questions of Tlaw, in the facts of this
case, are answered in favour of the Revenue and against
the assessee.
sd/-

K.VINOD CHANDRAN
JUDGE

sd/-
ASHOK MENON
JUDGE
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