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1. Though this appeal by the Revenue was admitted

on a different question of law but in our opinion the
following question of law arises in this case:-

Whether in a case falling under proviso to Section
147 of the Income Tax Act, 1961, if there has been
true disclosure of all material facts, can notice
under Section 148 of the Income Tax Act for
reassessment be issued after an expiry of period of
four years taking benefit of provisions of Section

149 of the Income Tax Act?
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The undisputed fact is that the assessee had two

Units within the State of Himachal Pradesh. As per the

for exemption of tax under Sections 80
the Income Tax Act, 1961 (hereina referred’ to as the
‘Act’).

Before this Court, it has n n disputed that for
the purposes of computi rofit which was to be
exempted under the rovisions losses of the Units have
also to be taken-i sideration and combined together

and t g ption claimed. Admittedly this was not

done) \Howeyver, the assessee did disclose to the Assessing

ficer that it had incurred losses in one Unit and made

rofits in the other Unit. Instead of adjusting the losses o
f one Unit against the profits of the other it claimed
deduction of the entire profits of the second Unit. It is
claimed on behalf of the revenue that the assessee was
not entitled to deduction of the entire profits and could
have only claimed deduction of the profits after making
deduction of the losses of the other Unit of the assessee.
The whole dispute revolves around the interpretation to
be given to Section 147 of the Act, which reads as

follows:-

“147. If the Assessing Officer has reason to believe that
any income chargeable to tax has escaped assessment
for any assessment year, he may, subject to the
provisions of sections 148 to 153, assess or reassess
such income and also any other income chargeable to

tax which has escaped assessment and which comes to
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his notice subsequently in the course of the proceedings
under this Section, or recomputed the loss or the

depreciation allowance or any other allowance,

case may be, for the assessment year co

(hereafter in this section and in sections 148

referred to as the relevant assessment year):

Provided that where an asse
section (3) of or this section has bee ade for the
relevant assessment year, no act hall b ken under

this section after the expiry of four rs from the end of

the relevant assessment e income
chargeable to tax has escssessment for such
assessment year by son of the failure on the part of
the assessee to m a n under or in response to a
notice issued e b-section (1) of or to disclose fully
and truly ~all aterial facts necessary for his

assessment year

Production before the Assessing

red by the Assessing Officer will not necessarily

amount to disclosure within the meaning of the

foregoing proviso.

Explanation 2. - For the purposes of this section, the

Jollowing shall also be deemed to be cases where income

chargeable to tax has escaped assessment, namely:-

(a) where no return of income has been furnished by the
assessee although his total income or the total
income of any other person in respect of which he is
assessable under this Act during the previous year
exceeded the maximum amount which is not
chargeable to income-tax;

(b) where a return of income has been furnished by the
assessee but no assessment has been made and it is
noticed by the Assessing Officer that the assessee has
understated the income or has claimed excessive loss,
deduction, allowance or relief in the return;

(c) Where an assessment has been made, but-

(i) income chargeable to tax has been under

assessed; or

(ii) such income has been assessed at too low a rate;

or

(iii) such income has been made the subject of

excessive relief under this Act; or
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(iv)  excessive loss or depreciation allowance or any
other allowance under this Act has been

computed.”

In addition thereto, reference has been

Shri Vinay Kuthiala, learned senior stan

for the Revenue to the provisions of on ‘Y49 of
the Act, which prescribe the time it for issuance of

notice and reads as under:-

“149. (1) No ice un Section 148 shall be
issued for there nt assessment year,-

(a) if four years have escaped from the end of the
relevant essment year, unless the case falls
under use (b);

r years, but not more than six years, have

1 from the end of the relevant assessment
ar unless the income chargeable to tax which
as escaped assessment amounts to or is likely to
amount to one lakh rupees or more for that year.
Explanation.- In determining income chargeable to
tax which has escaped assessment for the
& purposes of this sub-section, the provisions of
Explanation 2 of Section 147 shall apply as they
X apply for the purposes of that section.
(2) The provisions of sub-section (1) as to the issue
of notice shall be subject to the provisions of
section 151.
(3) If the persons on whom a notice under section
148 is to be served is a person treated as the
agent of a non-resident under section 163 and the
assessment, reassessment or recomputation to be
made in pursuance of the notice is to be made on
him as the agent of such non-resident, the notice
shall not be issued after the expiry of a period of
two years from the end of the relevant assessment

year.”

4. The contention raised on behalf of the Revenue is
that in this case though the assessee may have disclosed

all facts but it had wrongly claimed the deduction and
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therefore, it amounts to income escaping from

proposition. In case the assessee has claime

benefits wrongly then this would definitely

income escaping assessment. The moot

time limit for issuing reassessment ice in s

Another admitted fact i t e assessment
proceedings in this case were c cted in accordance
with the provisions of ti 43 of the Act i.e. scrutiny
proceedings, which initely entail a greater amount of
scrutiny by ing Officer as the term scrutiny

itself lat

has/ been contended on behalf of the Revenue
at Section 147 of the Act itself starts with a clause that
is“subject to provisions of Sections 148 and 153 of the
ct and therefore, must be read subject to Section 149 of
the Act. This argument may, at first blush, seem to be
attractive but the words of the Statute have to be given a
proper interpretation keeping in view the language of all
the relevant provisions.

When we read Section 147 of the Act, especially the
proviso thereto, it clearly postulates that where
assessment has been made under sub-section (3) of
Section 143 of the Act no action can be taken after the
expiry of four years from the end of the relevant
assessment year unless the income chargeable to tax has
escaped assessment by reason of or failure on the part of

the assessee to either make a return under or in response
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to a notice or to disclose fully and truly all material facts
necessary for the assessment. We are only concerned
with the second part of the proviso which de

disclosing fully and truly all material facts essary for

the assessment. The duty of the assess
the facts. It is not his duty to \disclose
inference to be drawn from the f; It\is not his duty to
guide the Income Tax Officer as ether he is entitled
to any exemption or no is the role or the duty cast
upon the Assessing Offic If the assessee has placed
full and true ts re the Assessing Officer but has
taken b f an exemption to which he was not
legally\entit to then the Assessing Officer can reopen
e assessment only within the period of four years as
rovided for under this proviso. It is not as if the
ssessment has become final. It is not as if the mistake
cannot be rectified. However, the Legislature has laid
down the condition that the limitation for reopening the
matter will be four years and no more if there has been
full, true and complete disclosure of all the material facts.
Finality has to be given to assessment proceedings.
These cannot be reopened at the whims and fancy of the
Revenue even when mistakes may have taken place. The
law provides a procedure and also prescribes the
limitation for taking such action. To take benefit of a
power, which essentially is very wide power of virtually
reopening the assessment, the Revenue must act within

the time prescribed by the Act.
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10.

11.

It has been contended on behalf of the Revenue
that Section 149 of the Act lays down the limitation and
since the income, which has escaped assessmen

present case, is more than Rs.1,00,000/- the limita

would be six years and in fact under
provision of Section 149, the limitation would be seven
years even in the case wher ome escaping
assessment was more than Rs.50; -

We are of the consi view that Section 149 of
the Act governs that\field\which is not covered by the
proviso to Secti f the Act. The proviso to Section

147 o pecific provision laying down a special

limitation in/¢ases of assessment made on scrutiny where
ere has been full and complete disclosure of material
cts? In such cases, the limitation is four years. Section
49 of the Act also lays down a limitation of four years
even in cases where the income has escaped assessment
due to non-disclosure of material facts. However, in case
the income escaping assessment 1is more than
Rs.1,00,000/- (Rs.50,000/- earlier) then the limitation
would be six years. Therefore, even under Section 149 of
the Act, the notice cannot be issued after four years of the
end of the relevant assessment year unless the income
escaping assessment is more than Rs.1,00,000/- in
which case the limitation would be six years. After six

years obviously no notice could be issued.
It is clear that: (a) when there is full, complete and

true disclosure of all material facts, the limitation is only
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12.

four years from the end of the assessment year

concerned; (b) when there is non disclosure of facts the

limitation is four years in case the income
assessment is less than Rs.1,00,000/-; an
there is non-disclosure of facts and the
assessment is more than Rs.1,00, - the
six years. This is the only int ation which can be
given to Sections 147 to 149.

While taking this® v we are fortified by the
judgment of the Allahabad High Court in Vikram Kothari

desh & Ors., (2011) 242 CTR Reports,

abad High Court after considering the
provisions of Sections 147,148 and 149 of the Act held as

lows:-

“13. Thus, on the plain reading of s. 147 and s. 149

legal position in respect of limitation emerges as

follows:-
(i) In view of proviso to s. 147 no action can be
taken under s.147 beyond the period of four years
if the case does not fall within the exception of
the proviso mentioned in the proviso itself namely,
if there is no case of failure on the part of the
assessee to disclose fully and truly all material
facts which are necessary for assessment for the
year of assessment etc.
(ii) If the case falls under the exception
mentioned in the proviso to s. 147, namely there
is failure on the part of the assessee to disclose
Sfully and truly all material facts which are
necessary for assessment for the year of
assessment etc., then action can be taken beyond
four years subject to the issue of notice under s.
148 of the Act within the limitation provided
under s. 149 of the Act.
(iii) Where case falls under the exception to

proviso to s. 147 and escaped income exceed
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rupees one lac. the notice under s. 148 can be
issued beyond the period of 4 years but within 6
years under s. 149(1)(b).
(iv) In case when the escaped income @;
than rupees one lac the limitation to isst he

notice under s. 148 is only four years, even if the

case falls under the exception  of o<}o s.
147.”
13. In view of the above discussi we answer the

question in favour of the asse and against the

Revenue and therefore, ind no merit in this appeal,

which is accordingly dismissed. No costs.

( Deepak Gupta )

@©

e 18, 2012 ( Rajiv Sharma )
(vt) Judge.
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