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(Per : HONOURABLE MR JUSTI CE AKIL KURESH )

1. In this petition, the petitioner has
chall enged the action of the revenue authorities in
demandi ng i nterest under section 234A and 234C of the
| ncome Tax Act, 1961 (hereinafter referred to as 'the
Act').

2. The petition arises in followng factua
backgr ound.

2.1 Petitioner is an individual and is assessed
to tax regularly. For the assessnent year 1996-97,
the petitioner filed his return of income on 27th March
1998. It is not in dispute that the assessee had to
file such return |atest by 31.8.96. He, therefore,
filed such return well after the due date. On
30.8.96, the assessee had paid tax of Rs.10 |acs
under section 140A of the Act.

2.2 The assessee's return was assessed under
section 143(1)(a) of the Act. The Assessing Oficer
assessed tax at Rs.15,08,474/-. Since the assessee had
already suffered tax deduction at source of
Rs.25,533/-, his remaining tax liability canme to
Rs. 14,82,941/-. W may recall that out of such anount,
he had already paid a sum of Rs.10 lacs towards tax

before due date of filing of return.

2.3 The revenue denmanded interest under section
234A of t he Act f or t he entire anmount of
Rs. 14, 82,941/ -. The case of the assessee, however, is
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that he having already deposited a sum of Rs.10 |acs
before the due date of filing of return, interest
under section 234A can be charged only on the
remai ni ng anount of Rs.4,82,941/- and not on the total
sum of Rs.14,82,941/-. This in nutshell is the
controversy between the petitioner and the respondent.

3. W may record that in the petition, the
petitioner had also questioned the liability to pay
I nt er est of Rs.82,303/- under section 234C of the

Act . However, while pursuing this petition, the
petitioner had also parallely appealed to the
Conmi ssi oner seeking waiver of I nterest. The

Conmi ssioner, during the pendency of this petition,
passed an order on 25.7.2003, a copy of which is
produced along the the affidavit of the respondent
dated 31st July 2003, in which the Comm ssioner gave
substantial relief to the petitioner on the interest
demanded under section 234C of the Act. The
Comm ssioner ordered waiver of interest anount of
Rs.60,059/- from a total of Rs.82,303/-. The net
interest denmanded under section 234C, that now
survives is Rs.22,244/-. Counsel for the petitioner
stated that |looking to this small amount, he woul d not
press the relief clained in the petition qua such
I nterest under section 234C of the Act. Under the
ci rcunstances, we have focussed our attention only to
a single controversy between the parties, viz.
liability of the petitioner to pay interest under
section 234A of the Act.

4, Lear ned counsel Shri J.P.Shah for t he
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petitioner submtted that the Revenue grossly erred in
rai sing denmand of interest under section 234A of the
Act for the entire amount of Rs.14,82,941/- when
substantial anount out of such tax liability of the
petitioner i.e. Rs.10 lacs was already paid before
the due date of filing of the return. Counsel
submtted that the |anguage used in section 234A of
the Act would not permt such charging of interest.
Interest, if recovered for the entire anount would
make the provisions of section 234A penal in nature.
Pl acing heavy reliance on the decision of the Delhi
H gh Court in the case of Dr.Prannoy Roy v. CI.T.
(Del hi), 254 | TR 755, counsel submtted that such an
I nterpretation is not permssible.

4.1 Counsel pointed out that decision of the
Del hi H gh Court in the case of Dr.Prannoy Roy (supra)
was carried in appeal before the Apex Court by the
Revenue. The Apex Court in the case of CI T v. Pranoy
Roy (SC), (2009) 309 I TR 231 (SC) by a speaking order,
upheld the decision of the Delhi Hgh GCourt and
approved the interpretation given to section 234A of
the Act by the H gh Court.

4.2 Placing reliance on a decision in the case of
R B.Jodha Mal Kuthiala v. CT (SC, 82 ITR 570 (SO,
counsel submtted that though equitable consideration
may not apply to taxing statute, tax law like all
other laws, should be interpreted reasonably and in

consonance with justice.

5. On the other hand, |earned counsel Shr
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MR Bhatt for the Revenue opposed the petition
contending that the statutory provisions contained in
section 234A of the Act are very clear and permt no
anbi gui ty. The assessee did not file return wthin
the due date and had not even paid the full tax, as
eventual |y assessed before the last date for filing
return. Case of the assessee was therefore covered
under section 234A of the Act. The assessee,
therefore, cannot escape the liability to pay interest
under the said section. Counsel pointed out that the
decision of the Delhi Hgh Court in the Case of
Dr.Prannoy Roy (supra) was brought to the notice of
this Court in the case of Roshanlal S. Jain V.
Deputy CIT (Quj), (2009) 309 ITR 174 (Qj). Thi s
Court, however, found itself unable to adopt the
view of the Delhi H gh Court and upheld the interest
liability under section 234A of the Act.

5.1 Counsel relied on a decision of Five Judge
Bench of the Apex Court in the case of CI.T. V.
Anjum MH Ghaswala, 252 ITR 1 (SC to contend that
charging of interest under section 234A is mandatory.
Counsel pointed out that the decision in the case of
Anjum M H. Ghaswal a (supra) was referred to and relied
upon in a subsequent decision of Three Judge Bench
of the Apex Court in the case of CI.T. v. Damani
Br ot her s, 259 ITR 475 (SC for rejecting the
assessee's contention that charging of interest under
section 234A, B and C would anount to double |evy of

I nt er est.

5.2 Relying on a decision in the case of State of
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UP. v. Synthetics and Chemicals Ltd, (1991) 4 SCC
139, counsel submtted that the decision of the Delhi
H gh Court in the case of Dr.Prannoy Roy (supra)
havi ng been rendered per incuriam of the earlier
decisions of the Apex Court in the case of Anjum
M H. Ghaswala (supra) and Damani Brothers (supra),
ratio laid down by this Court in the case of
Roshanlal S. Jain (supra) should be followed. He
submtted that at any rate, the decision of the Del hi
H gh Court in the case of Dr.Prannoy Roy (supra) can
be stated to be rendered sub-silentio. Lastly,
counsel relied on the circular No.549 dated 31st
Cct ober 1989 of CBDT available at 182 | TR (Statutes)
37 wherein while explaining the provisions contained
in section 234A, B and C, various exanples have been

cited to explain the working of the said provisions.

6. Having thus heard the |earned counsel for
the parties and having perused the docunents on
record, as already noted, the sole controversy between

nt er est

the parties is with respect to charging of
on residue of tax short assessed and tax paid and not
on the entire sum of the tax assessed. The Revenue
contends that since infraction referred to in section
234A of the Act of not having filed return within the
due date conplete and since none of the exclusionary
clauses provided in sub-section (1) of section 234A
applies In the present case, such charging of
interest for the entire anmount is not only permssible

but is mandatory.

7. Section 234A of the Act as it stood at the
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rel evant tine, read as under:

“234A. (1) Were the return of incone for
any assessnent year under sub-section (1)
or sub-section (4) of section 139, or in
response to a notice under sub-section (1)
of section 142, is furnished after the due
date, or is not furnished, t he assessee
shall be liable to pay sinple interest at
the rate of two percent for every nonth or
part of a nonth conprised in the period
conmenci ng on t he dat e I medi ately
followng the due date, and, -

(a) where the return is furnished after
the due date, ending on the date of
furnishing of the return; or

(b) where no return has been furnished,
ending on the date of conpletion of the
assessnment under section 144,

on the amount of [the tax on the total
I ncone as determ ned under sub-section
(1) of section 143 or on regular
assessnent as reduced by the advance
tax, if any, paid an any tax deducted or
col |l ected at source]”

Explanation -1. In this section,”due
date” nmeans the date specified in sub-
section (1) of section 139 as applicable
In the case of the assessee.

Explanation 2. In this sub-section, “tax
on the total incone as determ ned under
sub-section (1) of section 143" shall not
include the additional inconme-tax, if
any, payabl e under section 143.

Expl anation 3. Were, in relation to an
assessnent year, an assessnent is nade
for the first tinme under section 147, the
assessnent so nade shall be regarded as
a regular assessnent for the purpose of
this section.
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Expl anation 4. In this sub-section, “tax
on the total incone as determ ned under
sub-section (1) of section 143 or on
regul ar assessnent” shal |, for t he
pur poses  of conputing the interest
payabl e under section 140A, be deened to
be tax on total inconme as declared in the
return.

(2) The interest payable wunder sub-
section (1) shall be reduced by the
interest, if any, paid under section 140A
towards the interest chargeable under
this section.

(3) Wiere the return of incone for any
assessnent year, required by a notice
under section 148 issued (after the
det er mi nati on of incone under sub-
section (1) of section 143 or after the
conpletion of an assessnent under sub-
section (3) of section 143 or section
144 or section 147, is furnished after
the expiry of the tine allowed under such
notice, or is not furnished, the assessee
shall be liable to pay sinple interest at
the rate of two per cent for every nonth
or part of a nonth conprised in the
period commencing on the day imediately
followng the expiry of the tine allowed
as aforesaid, and

(a) where the return is furnished after
the expiry of the tine aforesaid ending
on the date of furnishing the return, or

(b) where no return has been furnished,
ending on the date of conmpletion of the
re-assessnment or re-conputation under
section 147,

on the anount by which the tax on the
total incone determined on the basis of
such re-assessnent or re-comput ati on
exceeds the tax on the total incone
determ ned under sub-section (1) of

Downloaded on : Wed Sep 16 18:09:04 IST 2020



SCA/ 9820/ 2002 9/ 17

section 143 or on the basis of the
earl i er assessnent aforesaid.

(4) Were as a result of an order under
section 154 or section 155 or section 250
or section 254 or section 260 or section
262 or section 263 or section 264 or an
order of the Settlenent Conm ssion under
sub-section (4) of section 245D, the
amount of tax on which interest was
payabl e under sub-section (1) or sub-
section (3) of this section has been
I ncreased or reduced, as the case may be,
the interest shall be increased or
reduced accordingly, and

(i)in a case where the interest is
I ncreased, the Assessing Oficer
shal |l serve on the assessee a notice
of demand in the prescribed form
speci fying the sum payabl e, and such
noti ce of denand shall be deened
to be a notice under section 156 and
t he provisions of this Act shall
apply accordi ngly.

(ii)In a case where the interest is
reduced, the excess interest paid,
I f any, shall be refunded.

(5) The provisions of this section shall
apply in respect of assessnents for the
assessnent year commencing on the 1st day
of April 1989 and subsequent assessnent
years.”

iIs not in dispute that the assessee did

file return of income within the due date.

The issue, however, is no longer res integra.

JUDGVENT

not

A

very simlar issue cane up for consideration before
the Delhi Hgh Court in the case of Dr.Prannoy Roy

(supra). In the said case, the assessee had made the
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entire paynent of tax before the due date. However
he had failed to file return wthin the tine

prescri bed. The Revenue denmanded interest under
section 234A of the Act for non-filing of return
within the due date. Utimately, when the issue

reached the Delhi H gh Court, the H gh Court upheld
the contention of the assessee and rescinded the
interest demand, inter alia, observing that tax had
been paid although no return was filed. The Revenue,
therefore, had not suffered any nonetary |oss. The
H gh Court further observed as under

“We, therefore, are of the opinion that in this
case if the doctrine of purposive construction is
not taken recourse to, the sane would betray the
pur port and object of the Act.

If the aforenentioned construction is not
resorted to, we wll have to read a pena
provision in section 234A, which was not and
could not have been the object of the law for the
reasons stated herei nabove.”

The said decision of the Delhi H gh Court 1in the case
of Dr.Prannoy Roy (supra) was questioned before the
Apex Court by the Revenue. The Apex Court, by a
short, but speaking order upheld the decision of the
Del hi High Court. 1In the said decision in the case of
CIT v. Pranoy Roy (supra), the Apex Court after
noticing the facts giving rise to the appeal upheld
the Del hi H gh Court decision and rejected the appeal

of the Revenue naking foll ow ng observations:

“Havi ng heard counsel on both sides, we entirely
agree with the finding recorded by the H gh Court
as also the interpretation of section 234A of
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the Act as it stood at the rel evant tine.

Since the tax due had al ready been paid which
was not |ess than the tax payable on the returned
i ncome, which was accepted, the question of |evy
of interest does not arise. Thus, we find no
nmerit in this appeal and the sane is disn ssed.”

To our mnd, the issue is thus squarely covered on al

material aspects by the decision of the Delhi Hi gh
Court in the case of Dr.Prannoy Roy (supra) which
came to be confirnmed by the Apex Court in the manner
noted above. The Delhi H gh Court, as we have noted,
held that if the Revenue is allowed to recover
interest on the tax which is already paid within the
due date, nerely because the return was not filed in
time, would nmake the provision penal in nature and
exposes it to challenge of its vires. In the present
case, the assessee had al ready deposited tax of
Rs.10 |l acs before the due date of filing return. The
return, of course, was filed belatedly. Wile fram ng
t he assessnent of such belated return, the Assessing
Oficer held that the assessee should pay further tax
of Rs.4,82,941/- (after giving credit of Rs.25,533
which was paid by way of tax deducted at source).
Thus, the Revenue's demand for interest for the
entire anount of Rs.14,82,941/- wunder section 234A
would fall foul to the ratio of the decision of the
Delhi High Court in the case of Dr.Prannoy Roy

(supra). The Revenue can collect interest under
section 234A only on the additional sum of
Rs. 4, 82, 941/ - and  not on the entire anmount.

Permtting the Revenue to collect interest on the
entire anount, though admttedly tax of Rs.10 |acs
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was already paid before the due date of filing of
return, would render the provisions of section 234A
penal in nature which was frowned upon by the Delhi
H gh Court and on that basis, the decision was upheld
by the Apex Court. It is undoubtedly true that the
Qujarat H gh Court, when showed the decision of the
Delhi Hgh GCourt in the case of Dr.Prannoy Roy
(supra), took a different view in the case of
Roshanl al Jain (supra). It is also true that this
Court in the case of Roshanlal Jain (supra) had given
detail ed reasons for comng to such concl usion. The
Court was of the opinion that the provisions contained
in section 234A and B are not only valid, but they
operat e in different fields. By a conscious
deci si on, giving detailed reasons, this Court
differed from the view expressed by the Delhi H gh
Court in the case of Dr.Prannoy Roy (supra). W nay,
however, notice that unfortunately, the decision of
the Apex Court in the case of CT v. Pranoy Roy
(supra) confirmng the view of the Delhi H gh Court
was not brought to the notice of the Qujarat H gh
Court when the decision in the case of Roshanlal Jain
was rendered. W nmay record that the Apex Court
rendered its decision in the case of CT v. Pranoy
Roy (supra) on 17th Septenber 2008 while this Court in
the case of Roshanlal Jain (supra) decided the
petition of the assessee on 23'¢ Septenber 2008. Thus,
because of close proximty of the two decisions,
decision in the case of Roshanlal Jain was rendered
wi thout reference to the decision of the Apex Court in
the case of AT v. Pranoy Roy (supra). Under the

circunstances, we have based our conclusion on the
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decision of the Delhi in the case of Dr.Prannoy Roy
(supra) as approved by the Apex Court.

9. In the case of State of UP . Synt heti cs
and Chemcals Ltd (supra), the Apex Court after
noticing the trend of English Courts with respect to
decision rendered per incuriamin the context of the
principle of sub-silentio observed as under:

“41. Does this principle extend and apply to a
conclusion of law, which was neither raised nor
preceded by any consideration. In other words
can such concl usions be considered as declaration
of |aw? Here again the English courts and
jurists have cared out an exception to the rule
of precedents. It has been explained as rule of
sub-silentio. “A decision passes sub-silentio,
in the technical sense that has cone to the
attached to that phrase, when the particular
point of law involved in the decision is not
perceived by the court or present to its mnd.”
(Sal nond on Jurisprudence 12th Edn., p. 153). In
Lancaster Mdtor Conpany (London) Ltd. v. Bremth
Ltd. the Court did not feel bound by earlier
decision as it was rendered ' wthout any
argunent, wthout reference to the crucial words
of the rule and wthout any citation of the
authority'. It was approved by this Court in
Muni ci pal Corporation of Delhi v. Q@rnam Kaur.
The bench held that, 'precedents sub-silentio and
w thout argunent are of no nonent'. The court
t hus have taken recourse to this recourse to this
principle for relieving from I njustice
perpetrated by unjust precedents. A deci sion
which is not express and is not founded on
reasons nor it proceeds on consideration of issue
cannot be deened to be a |law declared to have a
binding effect as is contenplated by Article 141.
Uniformty and consistency are core of judicial

di sci pline. But that which wescapes in the
judgnment wthout any occasion is not ratio
deci dendi . In B. Sharma Rao v. Union Territory
of Pondicherry it was observed, “it is trite to
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say that a decision is binding not because of its
conclusion but in regard to its ratio and the
principles, laid down therein'. Any declaration
or conclusion arrived w thout application of mnd
or preceded w thout any reason cannot be deened
to be declaration of Ilaw or authority of a
general nature binding as a precedent. Restraint
in dissenting or overruling is for sake of
stability and wuniformty but rigidity beyond
reasonable limts is inimcal to the growh of
l aw. ”

In the present case, however, we do not find that the
Del hi H gh Court while rendering the decision in the
case of Dr.Prannoy Roy (supra) ignored any of the
earlier binding decisions of the same or superior
court. The decision in the case of Anjum M H CGhaswal a
(supra) rendered by the Apex Court laid down that
charging of interest under section 234A, B and C,
etc. is mandatory in nature. However, the question
whi ch the Del hi Hi gh Court was considering in the case
of Dr.Prannoy Roy (supra) did not arise before the
Apex Court in the case of Anjum M H Ghaswal a (supra).
Simlarly, in the case of Damani Brothers (supra) the
Apex Court did not have the occasion to consider the
chargeability of interest for late filing of return
under section 234A of the Act though, the entire tax
may have been paid up by the assessee before the due
dat e. The Apex Court in the case of Damani Brothers
(supra) was considering the contention of the assessee
that charging interest under section 234A, B and C
woul d anmount to permtting double interest on the sane
anount . The Apex Court, however, drew a distinction
between charging of double interest and charging of
interest, may be on the sane anount but for two
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different infractions. In this respect, the Apex
Court held and observed as under:

“At this juncture, assessee's plea that there is
no scope for double levy of interest; (i) for non
paynment of advance tax for which interest is
chargeabl e under Section 234B of the Act and (ii)
for delay in paynent of the anount of interest,
if any, payable in terns of Section 245D(2C) or
Section 246D(6A) needs to be considered. There
can be no dispute that double |evy of interest is
not permssible. But this principle is applicable
only when the interest is chargeable nore than

once for sane set of infractions. If the
provi sions under which interests are charged
operate in different fields, there 1is no

statutory bar on |levying the interest, because in
essence it does not anmount to double [|evy of
interest but levy of interest separately for
di fferent infracti ons. Section 234B, Secti on
2450 20) and Section 245D( 6A) oper at e in
different fields. Section 234B conmes into
operation when there is default in paynent of
advance tax. Liability to pay interest under
Section 245D(2C) arises when additional anount of
incone-tax 1s not paid wthin tinme specified
under sub-section (2A). Section 245D(6A) fastens
liability to pay interest when tax payable in
pursuance of an order under sub-section (4) is
not paid within the specified tinme. Therefore,
when interest is charged in respect of the said
provisions it does not anount to double |evy of
interest, as the infractions are different.”

Thus, neither the decision in the case Anj um
M H. Ghaswal a nor the case of Damani Brothers involve
directly the question with respect to charging of
I nterest under section 234A of the Act even when tax
was already paid before the due date. W, therefore,
cannot uphold the contention of the counsel for the
Revenue that the decision of the Delhi H gh Court in
the case of Dr.Prannoy Roy (supra) should be held to
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have been decided per incuriam or sub-silentio.

10. It is, of course, true that there is mnor
difference between the case of Dr.Prannoy Roy (supra)
and the case of the present assessee on hand. In the
case of Dr.Prannoy Roy (supra), the assessee had paid
up the entire tax before the due date. |In the present
case, the assessee deposited a sum of Rs.10 Iacs
under section 140A of the Act. In addition thereto,
the assessee had also suffered tax deduction at
source to the tune of Rs.25,533/-. Eventual ly, the
Assessing O ficer, assessed the tax liability of the
assessee at total of Rs.15,08,474/-. Thus the
assessee had short-paid tax to the tune of
Rs. 4,82,941/-. To our mnd, however, when we | ook at
the ratio of the decision of the Delhi Hgh Court in
the case of Dr.Prannoy Roy (supra), such distinction
woul d not be material. Wat was held by the Delhi
H gh Court was that charging of interest from an
assessee for late filing of return though the tax was
already paid, would render the provision penal in
nature, which the statute did not provide. If we
apply the sane ratio in the present case, the only
nodi fication we need to adopt is that the assessee
must be held to be liable to pay interest under
section 234A of the Act on the difference of anount
between the tax assessed and the anount which he had
paid before the due date to which even the assessee

has not raised any serious objection.

11. In the result, the petition is allowed.
Paynment of interest on the entire anount of
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Rs. 14,82,941/- is set aside. Revenue, however, shal

be entitled to collect such interest under section
234A of the Act on a sum of Rs.4,82,941/- for the
entire period i.e. 1.9.96 (after due date of filing
of return) till 27th March 1998 (date on which the
return was filed). The petition is accordingly allowed
with consequential effect. Rule is nmade absolute

accordi ngly.

(Aki| Kureshi J.)

(Har sha Devani, J.)
(vjn)
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