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IN THE H GH COURT OF GUARAT AT AHVEDABAD

SPECI AL CI VI L APPLI CATI ON No. 4569 of 2002

For Approval and Signature:

HONOURABLE MR. JUSTI CE AKI L KURESHI
HONOURABLE MS. JUSTI CE HARSHA DEVANI

Whet her Reporters of Local Papers may be all owed
to see the judgnent?

2 To be referred to the Reporter or not?

Whet her their Lordships wish to see the fair copy
of the judgnent?

VWet her this case involves a substantial question
of law as to the interpretation of t he
constitution of India, 1950 or any order made
t her eunder ?

Whether it is to be circulated to the civil
j udge?
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Date : 02/07/2012

ORAL JUDGVENT
(Per : HONOURABLE MR JUSTI CE AKI L KURESHI )

Downloaded on : Wed Sep 16 17:34:29 IST 2020



SCA/ 4569/ 2002 2/ 6 JUDGVENT

1. Petitioner has prayed for quashing and
setting aside the notice dated 11.3.2002 as at
Annexure A to the petition. By virtue of such
noti ce, the Assessing Oficer, sought to reopen
the assessnment of the petitioner for the
assessnment year 1995-96. Notice for reopening
was thus beyond four years from the end of
rel evant assessnent year. The assessee
chal l enges such notice on various ¢rounds,
including that in absence of any failure on his
part to disclose fully and truly all material
facts for such assessnent, reopening beyond the
period of four years from the end of relevant
assessnent is not perm ssible. The assessee al so
contends that the reasons recorded by the
Assessing Oficer are not sufficient to permt
r eopeni ng. | t Is the contention of the
petitioner that the reasons recorded do not form
sufficient basis to enable the Assessing Oficer
to hold a belief that incone chargeable to tax
has escaped assessnent. Thus, the petitioner
seeks to chall enge the reopeni ng of assessnent on
twin grounds of the reopening being beyond the
period of four years wthout any failure on his

part to truly and fully disclose all naterial
facts and that there was no basis for the
Assessing Oficer to form an opinion t hat

I ncone chargeable to tax has escaped assessnent.
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2. The reasons recorded by the Assessing
Oficer have been produced along wth the
affidavit in reply dated 28t" June 2002, filed by
one Shri Hemant Leuva, Assistant Comm ssioner of
| ncone Tax.

3. The petitioner has filed a detailed
rejoinder along wth which several docunents
have been produced to establish that during the
original assessnent, which was franed under
section 143(3) of the Inconme Tax Act, 1961 ('Act'
for short) on 31st March 1998, several queries
wer e raised by the Assessing Oficer wth
respect to the investnment of the petitioner in
purchasing the shares of one conpany, viz. Mastek
Lt d.

4. |f we peruse the reasons recorded by the
Assessing O ficer, his principal objection is
that on the funds borrowed for purchasing such
shares, interest would not be deductible under
section 57(iii) of the Act.

5. W woul d have given detail ed reasons for
our ultimate conclusion, but for the fact that
I dentical issue has been decided by this Court.
Such an issue of identical nature arose in the
case of one Ketan B. Mehta in Special Gvil
Application No.4549 and 4551 of 2002. In that
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case also, wunder identical circunstances, the

Assessi ng Oficer, desired to reopen the
assessnent previ ously franmed on I denti cal
gr ound, namel y, regar di ng deduction under

section 57(iii) of the Act for the interest paid
on borrowed fund for mking investnents for
purchase of shares of Mastak Ltd. When the
| ssue was presented before the Division Bench

| earned Menbers conprising the Bench had a
difference of opinion. Such petitions were,
t herefore, referred to a third Menber for his
opinion. The third Menber by his order dated
16. 3. 2012 concurred wth the ultimte concl usion
recorded by one of the two Menbers to the effect
that the petitions are required to be allowed.

This was primarily on the ground that there was

no failure on the part of the assessee to
disclose truly and fully all material facts
necessary for assessnent. In that view of the

matter, considering proviso to section 147 of the
Act, the Court held that reopening was not
perm ssi bl e. Rel evant portion of such order

reads as under:

“34. To ny mnd, considering the facts
energing fromthe record, it cannot be stated
that the assessee failed in his duty. H s

duty was to nmke the disclosure about the
I nvestnments as well as the interest paid for
borrow ngs for making such investnents. On
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the basis of such material, if the Assessing
Oficer was of the opinion that any further
I nquiry was necessary to examne the nature of
such investnents and to ascertain whether the
i nvestnment was made for the sole purpose of
earning dividend income or was predom nantly
or exclusively for the purpose of acquiring
controlling shares of the Mastek Limted, it
was open to the Assessing Oficer to nake
further inquires. To ny mnd, nothing is
poi nted out to suggest that the assessee owed
such a duty to disclose further facts in this

regar d.

XXX

36. As already noted, in both the
assessnent s, t he assessee had di scl osed

primary facts in the returns filed. Further,
the Assessing Oficer had raised certain
gueries about borrowi ngs and the interest paid
t hereon and the dividend earned. The assessee,
on both the occasions, supplied necessary
mat eri al t hr ough letters and docunent s
produced on record. Thus, during the scrutiny
assessnent proceedings, the Assessing Oficer
was actually aware about the claim of the
assessee under Section-57(iii) of the Act. If,
on the basis of such disclosures, t he
Assessing Oficer was curious to verify the
percentage shift in the holding of the
assessee, In the conpany in question, it was
well-within his powers to ask for such
mat eri al during the assessnent. However ,
primary onus to provide such details even if
not disclosed cannot be shifted on the

assessee.
XXX X
XXXX
40. Such conclusion would not be fatal to
the petitioners, when | hold that there was no
failure on the part of the assessee to
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disclose fully and truly all mterial facts,

necessary for assessnent. The notices for
reopening the assessnents beyond a period of
four years, from the end of rel evant
assessnent years, nust fail on that ground
al one.

41. In the result, both the petitions are

allowed. The inpugned notices are quashed.
Rule, in each petition, is nade absolute.”

6. In the result, Wi t hout recordi ng
el aborate reasons, we uphold the petitioner's
challenge to the inpugned notice at Annexure A
The sanme is therefore quashed. Rule is nmade

absol ute accordingly. No costs.

(Aki | Kureshi J.)

(Har sha Devani, J.)
(vin)
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