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1. Petitioner has challenged a notice dated
25.2.2004 issued under section 148 of the Incone Tax
Act, 1961 ('the Act' for short). By such notice
issued by the Assessing Oficer, the respondent
herein, assessnent of the petitioner Conpany for the
assessnment year 1997-98 is sought to be reopened.

2. Briefly facts may be noted, at the outset.
The petitioner is a conpany registered under the
Conpanies Act and is regularly assessed to tax under
t he Act. For the year 1997-98, the petitioner filed
its return of incone on 28.11.97 declaring t ot al
income of Rs.3,93,08,107/- under section 115JA of the
Act . The return was taken in scrutiny and the
assessnent order was passed on 23. 3.2000 under section
143(3) of the Act. The Assessing Oficer conputed
total inconme of the Conpany at Rs.4,92,57, 450/ -.

3. Such scrutiny assessnent was sought to be
reopened by the Assessing Oficer for which purpose,
the inpugned notice cane to be issued on 25.2.2004.
In the notice, the Assessing Oficer called upon the
petitioner to file return of incone within 30 days
fromthe date of service of notice.

4. At the request of the petitioner, the
Assessing Oficer supplied the reasons recorded by
him for reopening the assessnent. VW will take note
of such reasons in detail later, which can be broadly
divided into six separate grounds. At this stage,
suffice it to notice that the main plenary gr ound
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taken in such reasons was that the Assessing Oficer
whi | e scrutinizing the return of inconme of the
assessee for the subsequent years, found that the
assessee's clains were not proper. He noted that the
assessee had submtted vol um nous records al ong
with the return of incone which were not required

Various details were confusing which conplicated the
matter. Those details were supplied with an object
to “frustrate quick understandi ng”. On these plenary
grounds, the Assessing Oficer noted, in the reasons
recor ded, six different grounds on which he believed
that inconme chargeable to tax in the case of the

assessee had escaped assessnent.

5. The petitioner raised several objections to
the Assessing Oficer's action of reopening the
assessnent under communication dated 10" May 2004.
The assessee contended that notice under section 148
of the Act was without jurisdiction. It was primrily
cont ended t hat there was no failure on the part of
the petitioner to disclose truly and fully al |
material facts. The petitioner also I ndi vidual |y
replied to each specific head of the reasons where the
Assessing Oficer believed that inconme chargeable to
tax had escaped assessnent. W will advert to details

of such objections at an appropriate stage, |later on.

6. The respondent, however, di sposed of such
objections by order dated 20t August 2004. He gave
brief, but separate reasons for dealing with each
di sputed item on what he believed was the case of

I ncone escaping assessnent. At that stage, the
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petitioner filed the present petition and chall enged
t he notice of reopening.

7. Learned Counsel Shri Soparkar for the
petitioner contended that notice under section 148 of
the Act was wholly wthout jurisdiction. The
petitioner had made full disclosures in the return of
i ncone filed. In absence of any failure on the part
of the petitioner to disclose truly and fully all
material facts, assessnent which was previously franed
after scrutiny cannot be reopened beyond the period of

four years fromthe end of rel evant assessnent year.

8. Counsel submtted that in the reasons
recorded also, the Assessing Oficer has not shown
how inconme chargeable to tax had escaped assessnent
which was on account of the assessee failing to
disclose truly and fully all material facts.

9. Counsel further submtted that the Assessing
Oficer at the tinme of original assessnent had carried
out detailed scrutiny of various clains put forth by
the assessee. Sone of the clains were disallowed.
Adjustnents as found necessary were nade. This was
thus not a a case where any incone chargeable to tax
had escaped assessnent due to failure on the part of
the assessee. Any attenpt on the part of the
Assessing Oficer to reopen such assessnent would only

be on the basis of a nere change of opinion.

10. Counsel further submtted that upon receipt
of the reasons recorded by the Assessing Oficer, the
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petitioner had raised detailed objections. Wi | e
dealing wth such objections, the Assessing Oficer
by his order dated 20" August 2004, dropped certain
grounds of reopening. He pointed out that certain
objections wth respect to specific grounds which the
petitioner had raised were not refuted by the
Assessing Oficer in the said order. The Assessing
Oficer, therefore, should be deened to have dropped

such grounds.

11. Counsel further took us through various
docunents and made detailed subm ssions wth respect
to each separate ground of the reasons recorded by
the Assessing Oficer. W would advert to such
contentions while dealing with each ground separately.

12. In support of his contentions, counsel relied
on the foll ow ng deci sions :

12.1 In the case of Calcutta Di scount Co. Ltd.
V. | ncome-Tax O ficer, 41 |ITR 191, wherein the Apex
Court held that to confer jurisdiction to issue notice
for reopening the assessnent beyond the period of
four vyears, two conditions are required to be
satisfied. First, the Income Tax Oficer nust have
reason to believe that income, profits and gains
chargeable to incone tax have been under-assessed and
second, that he nust have also reasons to believe
t hat such under - assessnent had occurred by reason
of either om ssion or failure on the part of an
asssessee to nake a return of his incone or omssion

or failure on the part of an assessee to disclose
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fully and truly all material facts necessary for his
assessnent. It was held that both these conditions
are conditions precedent to be satisfied before the
Assessing Oficer could have jurisdiction to issue a
noti ce for reopening the assessnent beyond the period
of four years. In the said decision, it was further
held that the responsibility of the assessee is to
disclose primary facts and on disclosure of such
facts, what further facts should be inferred and what
proper legal inferences the authority had to draw are

not the concerns of the assessee.

12. 2 In the case of CHTHA v. Bhanji Lavji, 79
| TR 582, the Apex Court observed that it is not for
the assessee to satisfy the Incone Tax Oficer that
there was no conceal nent with regard to any question,
it was for the Incone Tax Oficer to establish that
the assessee had failed to disclose fully and truly
certain facts material to the assessnent of incone

whi ch had escaped assessnent.

12.3 In the case of Gemni Leather Stores V.
|.T.O, 100 ITR 1, the Apex Court referring to the
decision of the Calcutta D scount Conpany Ltd.
(supra), reiterated that once the Assessing Oficer
had in possession of primary facts, it was for himto

make necessary enquiries and draw proper inferences.

12. 4 In the case of Parashuram Pottery Wrks Co.
Ltd. v. ITO 106 ITR 1, the Apex Court finding that
certain claim which was nade at the rate higher than

what was legally perm ssible, assessnent with respect
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to the sanme was sought to be reopened beyond the
period of four years. In that context, t he Apex
court quashed the notice holding that there was no
omssion or failure on the part of the assessee to

disclose truly and fully all nmaterial facts.

12.5 Counsel also relied on a D vision Bench order
dated 16.8.2007, passed in Special Gvil Application
No. 9008 of 1997 in the case of TJ Agro Fertilizers
Pvt. Ltd. V. Dy. Conmm ssioner of Inconme Tax,
wherein this Court quashed the notice for reopening
observing that though there was no discussion
regarding the specific claim at the nost it nmay be a
case of wrong claimnade by the assessee, but rel evant
material was there before the Assessing Oficer to
disallow the claim It was further observed that
when material facts were before the Assessing Oficer,
there was no jurisdiction to issue notice under
section 148 of the Act after expiry of four years

fromthe end of the assessnent year.

13. On the other hand, learned Senior Counsel
Shri  Mani sh  Bhatt for the Departnent opposed the
petition contending that the assessee had produced
vol um nous docunents and details which were not
necessary and thereby deliberately created confusion.
Such conplex data which included accounting entries
made the task of verifying the validity of various
clains difficult. He submtted that nere placing
on record certain details would not absolve the
assessee from the responsibility of truly and fully

disclosing all mat eri al facts necessary for
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assessnent.
14. He submtted that with respect to certain
grounds raised in the reasons recorded there was

total non-disclosure on the part of the assessee. He
reiterated that there was deliberate attenpt on the
part of the assessee to prevent the Assessing Oficer

fromdiscerning true facts.

15. In support of his contention, counsel relied

upon the foll owi ng decisions :

15.1 In the case of Kantamani Venkata Narayana
& Sons V. 1st Addl. |.T., 63 ELT 638 wherein the
Apex Court discussed the aspect of true and full
di sclosures in the context of the assessee contending
that all material in the form of production of books

of accounts was before the Assessing Oficer.

15.2 In the case of |ndo-Aden Salt Mg. & Trading
Co. Ltd. V. CT, 159 ITR 624, wherein the Apex Court
rej ected the assessee's contention that the |Inconme Tax
O ficer could have found out the correct position by
further probing. The Apex Court observed that this
woul d not exonerate the assessee from the duty to

make full disclosure truly.

15. 3 In the case of Phool Chand Bajrang Lal V.
|.T.QO., 203 | TR 456, wherein it was observed that
acquiring fresh information specific in nature,
reliable in char acter, rel ating to concl uded

assessnment which went to expose the falsity of the
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statenent made by the assessee at the tine of original
assessnment was different from drawing a fresh
inference from the sanme facts and material available
wth the Assessing Oficer at the tinme of original
assessnment  proceedi ngs. The Apex Court further
observed that the belief that inconme chargeable to tax
had escaped assessnent is that of the Incone Tax
Oficer and sufficiency of the reasons for formng
such a belief is not for the court to judge. However,
It Is open to the assessee to establish that there in
fact existed no belief or that the belief was not a
bona fide one or was based on vague, irrelevant and

non- speci fic i nformation.

15. 4 In the case of GVK CGautam Power Ltd .
Asstt. CIT (0CSD), 336 |ITR 451, wherein a Division
Bench of the Andhra Pradesh High Court had occasion
t aki ng of the various judgnents on the issue to
cull out certain principles applicable to reopening

of assessnent in general.

15.5 In the case of D shman Pharnmaceuticals and
Chemcals Ltd v. Deputy Comm ssioner of |Incone Tax,
2011 (2) G.H 699, wherein, a Dvision of this Court
had in the context of reopening of assessnent beyond
a period of four years culled out certain principles

energing fromvarious decisions of the Apex Court.

15.6 In the case of Honda Seil Power Products
Ltd v. Deputy CIT, 340 ITR 53 (Delhi), a D vision
Bench of the Del hi Hi gh Court observed as under:
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“The law postulates a duty on every assessee to
disclose fully and truly all material facts for
its assessnment. The disclosure nust be full and
true. Material facts are those facts which if
taken into accounts they would have an adverse
effect on assessee by the higher assessnent of
incone than the one actually nade. They shoul d
be proximate and not have any renbte bearing on

the assessnent. Orission to disclose may be
del i berate or | nadvertent. This is not
rel evant, provided there is omssions or failure
on the part of the assessee. The later confers

jurisdiction to reopen the assessnent.”

Speci al Leave Petition against the said decision cane
to be dismssed by the Apex Court, which order is
reported in 340 | TR 64.

16. Havi ng thus heard the | earned counsel for the
parties, we nay proceed to examne the material on
record nore closely. In the reasons recorded by the
Assessing O ficer, he had stated as under

“I. The scrutiny assessnent U s. 143(3) was
conpl et ed in this case on 22.03.2000. Wi | e
scrutinizing the return of incone for assessnent
of subsequent years, It 1Is seen that the
assessee's clains are not proper. It is seen
that the assessee has submtted vol um nous
details along with the return of incone which
are not at all required to be filed along with
the return of incone. What is required is the
Tax Audit Report, Profit and Loss Account and
Bal ance Sheet, O her Statutory Reports pertaining
to deductions u/s.80HHC and 80l A, Conputation of
i ncome, Proof of paynent of Advance Tax and TDS

Certificates. The various details submtted by
the assessee are very confusing and conplicate
the matter pertaining to the assessnent. The

details filed by the assessee under 456 heads are
such as filing of which are necessitated with
the object to create confusing in the matte and
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frustrate quick understanding. The assessee has
furni shed the branches details. The statenents
furnished are not straight forward e.g. Please
refer to the profit calculation sheet/statenent
u/s.801 A (copy enclosed) for a period of
April, 1996 to March 1997. Though the nane of
the statenent is profit calculation u/s.80-1A,
but I do not find anywhere figure of the profit
whi ch has been determned for the purpose of 80-
| A Thus the assessee has deliberately presented
the facts in such a manner so that it is not
understood by the Tax Authority easily. For
exanple, as per the Tax Audit Report, the R&D
expenses are as under: -

Capi tal Expenses Rs. 4, 48, 34, 893/ -
Revenue Expenses Rs. 78,93, 309/ -
Def erred Revenue Ex. Rs. 1, 72, 60, 819/ -

Tot al Rs. 6, 99, 89, 021/ -.

The Schedule 17 of the Annual Account shows R & D
expenses  of Rs.64.81 lacs whereas in the
conputation of incone the assessee has clained R
& D capital expenses of Rs.4,48,34,893/- and R &
D Revenue expenses of Rs.1,72,60,819/-. The Tax
Audit Report shows revenue expenditure of
Rs. 78, 93, 309/ - whereas the details of operational
expenses given in schedule 17 of the annual
accounts shows R & D expenses at Rs.64.81 | acs.
Thus, it is not clear which figure is correct.

1. Details of fixed assets given in the annual
accounts and shows addition to P & M of Rs.11.57
crores which is inclusive of capital expenditure
on R & D equipnents. On this addition, the
assessee has clained depreciation. In addition to
that on capital expenditure pertaining to R &D
the assessee also clained deductions u/s.35.
Thus there is double deduction not permtted
under the Act. This has resulted into inproper
appreciation of the facts by the Assessing
Oficer.

L. Wi | e conpl eti ng t he assessment
u/s.143(3) of the act in the case of Aditya
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Medi sales Ltd., a sister concern of the Sun
Goup, it was found that the profit of the
I ndustrial Unit of Silvasa of the assessee has
been inflated because the sanme is exenpt

u/s.80lA by giving nore interest on overdue
bills by Aditya Mdisales Ltd. Aditya Medisales
Ltd. has been given the task of distributing the
formul ati on drugs produced by the wunits of

Silvasa and Vapi on Sun Pharma |ndustries Ltd.

It pays the interest @24% to the latter on the
overdue bills which is nuch nore than the
prevailing market rate of interest in this line
of business which varies from 15% to 18% By
adopting this nodus operandi, the Sun G oup has
reduced the taxable  profit of Ms. Aditya
Medisales Ltd. and at the sane tine it has
i ncreased the profit of Silvasa Unit because
the interest incone is directly added to the
sales figure, on which the deduction u/s 80lA is
avai |l able. These facts are not clear from the
working of deduction wu/s.80lA given by the
assessee along wth the return of the incone.

This is not permssible as per the provisions of

Section 80lA(10) of the Act and the rate of

interest payable to SPIL has to be restricted @
15% to 18% which will automatically reduce the
profits of units entitled for 80l A deduction and
consequently the deduction u/s.80lA claimed by
t he assessee will be reduced.

V. In the assessnent order passed, the A O had
not added the foll owi hg anounts.

1. It has been nentioned in the Auditor's Report
in 10CCAC form that Rs.3,03,970/- of foreign
exchange had not been brought inside India til

the statutory tinme [imt avail able. As per this
certificate, the deduction u/s.80HHC should be
reduced from Rs. 1,11, 92, 131/ - to
Rs. 1, 11, 44, 567/ - . The assessee has br ought
nothing on record to show that the anount of
Rs.3,03,970/- has been brought inside India
within the statutory tine limt. Hence, the
deduction u/s.80HHC has been allowed in excess.

2. The assessee has shown export of Rs.43.17
lacs out of goods produced from the Silvasa

Downloaded on : Wed Sep 16 17:15:23 IST 2020



SCA/ 12468/ 2004 13/ 35 JUDGVENT

Unit. This anmount has been considered for working
out the deduction u/s.80HHC. Again, deduction
u/s. 80l A has been clainmed @00% on this anount.
Thi s nmeans that nore than 100% deduction has
been clained on the export of Rs.43.17 lacs from
the Silvasa Unit, which is not correct as per the
provi si ons of section 80AB.

3. While scrutinizing the assessee's working
u/s 115JA vis-a-vis the order of CT(A), it is
seen that the assessee has debited |ease
equalization anount of Rs.1,77,48,070/- in the
Profit and Loss Account. I't has not submtted
the details regarding the nature of this expense.
Wil e cal culating the normal business profit, the
assessee has added back | ease equalization anount
of Rs.1,77,48,070/-. However, while calculating
the book profit, u/s.115JA, the assessee has not
added back this anount. This issue has been
decided by the CT(A) against the assessee for
A. Y. 2000- 01 and A. Y. 2001- 02. Hence,
Rs.1,77,48,070/- is left to be added while
conputi ng the book profit u/s.115JA

V. In view of the above, | have reason to
believe that the above incones chargeable to tax
have escaped assessnents. Hence, notice u/s.148
of the Act is issued.”

From such reasons, it can be seen that the foundation
of the Assessing Oficer to assert that there was
failure on the part of the assessee to disclose fully
and truly all material facts was that according to
the Assessing Oficer, the assessee had filed
vol um nous details along wth the return which were
not necessary. Such details nmade the matter confusing
and conpli cat ed. In fact, such extra details were
provided with an object to create confusion and to
frustrate quick understandi ng. In addition to such
al | egati ons, there were six different heads under
which the Assessing Oficer believed that incone
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chargeable to tax had escaped assessnent. W may
briefly put themin different conpartnents.

()daimof R & D expenditure which was bifurcated
into capital expenses and revenue expenses.
According to the Assessing Oficer, the claimdid
not tally with the Tax Auditors Report.

(2)Wth respect to R & D expenditure where the
Assessing Oficer believed that the assessee had
made double claim of deductions, once by way of
depreci ation on the capital expendi ture
pertained to R & D under section 35 of the Act
and for the same anount, once again, depreciation
of capital expenditure on R & D by formng the
sane part of the fixed assets.

(3) H gher deduction under section 80-1A of the Act
by collecting interest at the rate of 24%from a

sister concern, nanely, Aditya Mdisales Ltd.

(4) Excess claim of deduction under section 80HHC of
the Act to the extent of Rs.3,03,970/- since the
assessee had not been able to show that such
anmount was remtted in foreign exchange wthin

the statutory tine limt.
(5) Excess deduction under section 80-1A of the Act
with respect to Silvasa unit on which deduction

under section 80HHC was al so cl ai ned.

(6)Wth respect to conputation under section 115JA
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of the Act wherein, the assessee had debited
| ease equalization anmount of Rs.1,77,48,070/- in

the Profit and Loss Account.

17. W may deal with each ground separately.

18. I nsofar as ground Nos.1l and 2 are concerned,
t hey overl ap. We, therefore, discuss them together.
In response to such reasons recorded, the petitioner
had in connection with these grounds, specifically
rai sed objections and pointed out that all figures
tally and that there was no doubl e deduction clained.
It was contended that there was no failure on the part
of the assessee to fully and truly disclose all
material facts. In particular, with respect to the
claimof double deduction of the fixed assets and R
& D expenses by way of depreciation and thereafter
under section 35 of the Act, it was pointed out that
t he assessee had cl ai med deduction under section 35 of
the Act towards R & D expenses. On such expenses, no
depreciation by way of fixed assets was clainmed. 1In
short, the case of the assessee is that there was no
doubl e deducti on. Along with such objections, the
petitioner had produced certain annexures to
establish its case of reconciliation of the accounts
and of not having clainmed any doubl e deductions. Wth
respect to the first ground, the assessee reconciled

the accounts in follow ng manner:

“Assessnent Year: 1997-1998
Fi nanci al Year : 1996- 1997
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Reconciliation of R & D Revenue expenses as per

Annual Report, 3CD and clained in the Incone Tax
Ret urn
Sr. No. Particul ars Rs. In
| acs
1 R & D Revenue expenses 64. 81
as per Schedule-17 of
t he Annual Report
2 R & D Revenue expenses [A]+[B] +[ C 251. 54
as per |1l of Form No.
3CD
Debited to P & L Alc :
Break up:
[A] Accd Nat ure of Expenses
3252 Cinical Trials 0. 29
3611 Repairs R & D Buil di ng 5.15
3612 Repairs R & D 18. 97
Equi prent
3613 | nsurance R & D 1.82
Bui | di ng
3615 Repairs-Furniture & 2.18
Fi xture
3616 Repairs El ect. 1. 66
Fittings- R & D
3617 Repairs O fice 0.14
Equi prent R&D
3618 Repairs & Mai nt-R&D 0. 50
A C & Refgretation
3621 Mat eri al consunption 23. 87
3622 Testi ng Charges 5.16
3623 Denurrage Charges (R 0.19
&D)
3625 Pur chase of Patents 1.76
3627 Product Devel opnents 1.08
Char ges
3628 M sc. Expenditure for 0.91

R&D
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3713 Gas Cylinder Refiling 1.12 64. 81
Char ges

[ B] Sch. Nat ure of Expenses

No.

16 & 17 Per sonnel Cost & 14. 12 14. 12

consul tancy Charges

[C R & D Expenses which 172. 61 172. 61
wer e deferred and
anorti zed over a
period of 5 years in
t he books:
3 R & D Expenses cl ai ned [ a] +[ b] 620. 96

in I ncone Tax Return

[a] Deduction @ 100% 172. 61
on Deferred Revenue

expenses as nentioned

In above u/s 35(i) of

the Incone Tax Act,

1961

[b] Deduction @ 100% 448. 35
on Capital expenditure

U s. 35(1) of t he

| ncome Tax Act, 1961

Assessnment Year: 1997-1998
Fi nanci al Year : 1996- 1997

Reconciliation of Addition to Fi xed Assets as per
Wor ki ng of Book Depreciation-[Schedul e 5 of Annual
Accounts] and as per Incone Tax Depreciation worKkings
and as per R & D additions as per Form No. 3CD:

[1] Additions to Buil dings 711. 15
as per Schedule 5 of
Audi t ed Annual Report:
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Less

[ 2]

Less

Addition to R & D
bui | di ng as per Annexure
No. IIl of the Form No.
3CD

Bal ance addi tion to
Bui | di ng whi ch are
consi dered in working of
dep. As per Incone Tax
Act

Break up:

[1] Addition to Housing
Quarters

[2] Addition to Fac. &
Of. Building

[3] Depreciation @ 100%
clained on Additions to
P & M at Nagar of Rs.
132. 97 | acs whi ch
includes additions to
ETP building of Rs.
87. 32 Lacs

Additions to Plant &
Machi neri es as per
Schedul e 5 of Annual
Report:

Addition to various R &
D assets as per Annexure
No. IIl of the form No.
3 LCD

Br eak up:
[1] R & D Equi pnent
[2] R & D Library

[3] R&D Ofice
Equi prrent

[4] R & D Electrical
Fittings

JUDGVENT
302. 63
408. 52
40. 51
280. 69
87.32 408. 52
1157. 65
136. 93
2.77
3.31
0.42 143. 43
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Bal ance addi tion to 1014. 22
Bui | di ng whi ch are

consi dered in working of

depreci ation as per

i ncome Tax Act

Br eak up:
[1] Addition to P & M 857. 06
Q hers
[2]Addition to P & M 111. 26
Panol i
[ 3] Depreci ati on@00% 45. 90 1014. 22

clained on Additions to
P & M at Nagar of Rs.
132. 97 | acs whi ch
i ncludes additions to P
& Mof Rs. 45.90 Lacs

[3] Additions to Furniture & 40. 70
Fi xtures as per Schedul e
5 of Annual Report:

Less Addition to R ND 2.28
Furniture & Fixture per
Annexure No. |1l of the
form No. 3CD
Dfference in additions 0. 06
Bal ance addition to F & 38. 48

F which are consi dered
I n working of
depreci ati on as per

I ncome Tax Act

Havi ng perused such detailed account, we find that
the relevant entries have been properly explained
and reconciliation has been satisfactorily expl ained.
In particular, wth respect to double deduction on R &
D expenditure by way of depreciation on fixed assets
and deduction under section 35AB of the Act, even

the Revenue could not point out how the sane anopunt
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has been reflected in two separate clains. In
fact, to the extent the R & D expenditure was
presented before deduction under section 35AB of the
Act, the same was reduced from the fixed assets
drawi ng depreciation. More inportantly and
significantly, in the order that the Assessing
O ficer passed disposing of such objections, he did
not di spute such reconciliation figures. He in fact
stated as under

“On a deeper scrutiny of the schedule show ng
addi ti ons to the fixed assets, It is noticed
that the depreciation has been clained on a
hi gher anmount. As per Schedule-5 of Annual
Accounts, the addition in plant and machinery is
Rs. 1157. 65 | acs. As per 3 CD Report, addition
of plant and nachinery pertaining to R & D is
Rs. 143.44 lacs. Hence, the depreciation u/s.32
shoul d have been clainmed on addition of plant and
machi nery worth Rs.1157.65 lacs (-) Rs.143.44
lacs = Rs.1014.21 | acs. However, in the
depreciation chart as per Inconme-tax Act, the
depreci ation has been wongly clainmed on addition
of Rs.1101.29 lacs (Rs.857.06 lacs + Rs.111.26
lacs + Rs. 132.97 lacs).”

To our mnd, this line of reasoning that the Assessing
Oficer took in the order disposing of the objections
was entirely different from what energed from the
reasons recorded. As already noted, in the reasons
recorded, he raised two contentions with respect to
certain clains of deduction. Firstly, he contended
that certain figures do not match with the Tax Audit
Report and, secondly, that with respect to certain
expenditure of R & D, double benefits were clained in

the form of depreciation as well as deduction under
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section 35AB of the Act. Wien the assessee objected
to such grounds and pointed out in detail that the
clains were valid and that there was no doubl e clains
made, the Assessing Oficer in the order rejecting the
obj ections went on yet different aspect al together.
W are not comenting on the validity of this new
angl e sought to be brought in by the Assessing
of ficer. Suffice it to note that the notice for
reopening nmust fail or succeed on the basis of the
reasons recorded. If a new ground occurs to the
Assessing Oficer after he recorded the reasons for
reopening of assessnent and issued notice for such
pur pose, surely this cannot be a ground to support
the notice. Under the circunstances, ground 1 and 2
noted above would not form valid basis for reopening
t he assessnent.

19. Gound No.3 pertaining to excess claim of
deduction wunder section 80lA of the Act can be

di scussed | at er on.

20. W presently go to ground No.4 which pertains
to non-rem ssion of export sale proceeds. The case
of the Assessing Oficer was that a sum of
Rs. 3, 03, 970/ - was not remtted in foreign exchange
within the statutory tinme limt. To such ground, in
the objections raised by the petitioner, it was
pointed out that there was conplete disclosure with
respect to such non-rem ssion. The assessee had al so
sought extension of tinme for such rem ssion. Such
extension application was neither all owed nor
rej ect ed. The assessee had therefore clained
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deduction on such basis with full disclosure. The
assessee contended that when extension was sought
which was pending, the assessee could raise a valid
claim Such objections were disposed of by the

Assessing O ficer observing as under

“2.4 Regar di ng deduction u/s.80HHC clained in
respect of wunrealised exports to the tune of
Rs.3,03,970/- it is nentioned that application
was made to the CIT for extension of tine. In
the event of non grant of extension of tine,
the claimu/s.80HHC shoul d have been revised.”

From t he above, it can be seen that the assessee had
made full disclosure about the claim under section
80HHC of the Act including the the sum of
Rs. 3,03,970/- towards the export sale proceeds, for
which the assessee had also also sought extension.
When such nmaterial was placed before the Assessing
Oficer, at the tinme of original assessnent, may be
under law, he could have disallowed the sane.
However, by no stretch of inmagination, it can be said
that the assessee failed to fully and truly disclose
al | mat eri al facts. In fact, in the original
assessnent, the Assessing Oficer scrutinized the
claim of the assessee under section 80HHC of the Act.
Even in the order disposing of the objections, the
Assessing O ficer has nowhere stated that the
assessee failed to disclose full facts with respect to

such claim This ground also, therefore, IS not
val i d.
21. G ound No.5 pertains to deduction 80-1A of
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the Act in respect of Silvasa unit. The Assessing
O ficer, noted that the assessee had clai ned exenption
under section 80HHC of the Act on export of Rs.43.17

| acs. Once again on the sanme anount, deduction under

section 80lA of the Act was also clained. Wth
respect to this ground, the assessee, in the
objections, contended that full particulars were

reflected in the return filed. Section 80AB of the
Act does not nandate di scarding deduction under
section 80HHC of the Act while claimng deduction
under section 80l A of the Act. The Assessing O ficer
had exam ned the claim and reopening of the sane,
therefore, would only anount to change of opinion.
The objections of the petitioner were disposed of by
t he Assessing officer in the follow ng manner

“2.5 The assessee has shown to have exported
goods worth Rs.43.17 |acs from "Silvasa Unit'
clains exenption u/s. 801 A Whil e scrutinizing
deeply, the assessee's claim u/s.80HHC vis-a-vis
unit wi se allocation of receipt/expenses, it is
noticed that export turnover of the 'Silvasa'
Unit (exenpt 100% u/s.801A) is also included in
the total export turnover, while calculating
deduction u/s. 80HHC, thus claimng double
deduction u/s.80lA / 80HHC, which is contrary to
t he provisions of section 80AB and the decisions
of Hon'ble Suprenme Court in the case of Escorts
Ltd v. Union of India — 199 ITR 43 and the case
of Ms.IPCA Laboratories Ltd. v. DAT, Minbai
266 | TR 521(SCO). These facts could not be
readi ly discovered by the A O fromthe records
submtted by the assessee along with the return
of inconme and details filed during the course of
assessnent . ”

From the above, it can be seen that full facts with

respect to claim of deduction under section 80lA of
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the Act were presented before the Assessing Oficer

Nei t her in the reasons recorded nor in the order
di sposi ng of the objections, the Assessing Oficer
asserted that there was any failure on the part of the
assessee to disclose truly and fully all material
facts. He only, in the order disposing of the
obj ecti ons observed that these facts could not be
readily discovered by the Assessing Oficer from
record submtted by the assessee along with the return
of incone. W are of the opinion that this is not
sufficient to establish that the incone chargeable to
tax had escaped assessnent due to failure on the
part of the assessee to truly and fully disclose al

material facts. Caim wunder section 80lA of the Act
for Silvasa unit was presented before the Assessing
O ficer. Necessary details and docunents in support of
such clalm avail abl e. Merely because the Assessing
Oficer did not disallow this claimfor sone reason or
the other would not be a ground to permt reopening of
such all eged under-assessed incone beyond the period

of four years.

22. Insofar as ground No.6 is concerned, the
petitioner has given detailed reasons why, according
to the petitioner the assessee had debited |ease
equal i zation anobunt in the profit |oss and account.
The assessee had also before us canvassed that such
Issue is covered by a decision of the Madras H gh
Court in the case of TVS Finance and Services Ltd v.
Joi nt Conm ssioner of Incone Tax, 318 ITR 435 (Mad).
Counsel for the Revenue, however, submtted that such

i ssue has not achieved finality. The Revenue has not

Downloaded on : Wed Sep 16 17:15:23 IST 2020



SCA/ 12468/ 2004 25/ 35 JUDGVENT

accepted the judgnent of the Madras H gh Court and
the sane has been challenged by filing Special Leave
Petition before the Suprenme Court and |eave to appeal

has been granted.

23. The prine contention of the assessee on this
issue was that full details of |ease equalization
charge was on record. This was clearly nentioned in
t he annual accounts in Schedule 12 and the Assessing
O ficer made no disallowance on this ground. In the
order of the Assessing Oficer disposing of such
objections, he minly stated that the Assessing
Oficer had not examned this issue at all while
fram ng assessnent under section 143(3) of the Act.
This can hardly be a ground for permtting reopening
of a closed assessnent, that too beyond a period of
four years. The Assessing Oficer did, however, state
that there was nothing on record to show what was the

nature  of expendi ture booked under | ease
equal i zati on charge. However, there was no further
el aboration on this aspect. Neither in the reasons

recorded nor even in the order disposing of the
objections of the petitioner, the Assessing Oficer
has been able to denonstrate that the assessee had
failed to disclose truly and fully all material facts.
On this ground, reopening of assessnent would not be

per m ssi bl e.

24. W may now refer to ground No. 3. In this
respect, the stand of the Assessing Oficer is that
the assessee had sold certain goods to its sister
concern Aditya Medisales during the year under
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consi derati on. On del ayed paynents of such goods,

Aditya Medisales paid interest at the rate of 24%
whi ch was much higher than the prevailing nmarket rate
of interest which varies between 15% to 18% By
adopting such nodality, the assessee had reduced the
taxable profit of Aditya Medisales and at the sane
time increased the profit of Silvasa unit of the
assessee conpany which was eligible for deduction
under section 80-1A of the Act. These facts were not

clear fromthe working out of deductions under section
80IA of the Act along with the return of incone.

According to the Assessing Oficer, case of the
petitioner would be covered under section 80l A(10) of

the Act. Ther ef or e, interest payable to the
petitioner conpany should be restricted to 15% to 18%
which would reduce the profit of the said unit and
resultantly deduction under section 80lA of the Act

woul d al so be reduced.

25. In the objections raised, the petitioner
cont ended t hat details of interest charged on
overdue sal e proceeds were on record. In the original

assessnent, the assessee had dealt with such interest
for the purpose of conputation of deduction under
section 80HHC of the Act. Thus there was no non-
disclosure on the part of the assessee. It was
further contended that interest was not on hi gher
side looking to the fact that the debt was unsecured
and the Conpany was exposing itself to higher risk.
It was lastly contended that even if the interest was
charged at a higher rate, the resultant incone earned
by the assessee was offered to tax.

Downloaded on : Wed Sep 16 17:15:23 IST 2020



SCA/ 12468/ 2004 271 35 JUDGVENT

26. Such objections of the petitioner were
di sposed of by the Assessing Oficer in follow ng

manner
“2.3 Regarding the claim of higher deduction
u/s.80lA Dby recovering higher interest from
Ms.Aditya Medisales Ltd., it is stated t hat
all the details are on record and there is no
non-di scl osure on this account. However, this is

not correct. Ms.Aditya Medisales Ltd., a group
concern, had paid interest @4% on the overdue
bills, which is much nore than the prevailing
market rate of interest in in this line of
busi ness whi ch varies from 15% to 18% By
adopting this nodus operandi, the taxable profits
of Ms.Aditya Medisales Ltd. on the one hand has
been reduced and the profits of 'Silvasa Unit' of
M s. Sun Pharmaceuticals Industries Ltd. has been
inflated which is exenpt u/'s.80-1A. This is a
clear cut violation of section 80-1A(10) of the
Act. The fact that Ms.Aditya Medisales Ltd. had
paid interest @4% on over due bills is not
avai |l abl e from t he record of M s. Sun
Pharmaceuticals Industries Ltd. The interest
conponent has been nmerged in the figure of sales
of the Silvasa Units nmaking it difficult for the
A.O to discover this nodus operandi. This fact
could be detected while verifying/exam ning the
records for Assessment Year 2001-02 of Ms.Aditya
Medi sales Ltd. This issue is discussed in detail
in the Assessnment Oder u/s.143(3) In the case
of Ms.Aditya Medisales Ltd.”

It is not in dispute that Aditya Medisales is the
sister concern of the petitioner Conpany. It is also
not in dispute that on the delayed paynents of sales
proceeds, Aditya Medisales paid interest at the rate
of 24% to the petitioner Conpany. Section 80l A of the

Act, as is well known, pertains to deduction in
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respect of profits and gains from I ndustri al
undert aki ngs engaged in infrastructural devel oprent.
Section 80-1A(10) reads as under:

“(10) Were it appears to the Assessing
Oficer, that owning to the close connection
between the assessee carrying on the eligible
business to which this section applies and any
ot her person, or for any other reason, the course
of business between themis so arranged that the
busi ness transacted between them produces to the
assessee nore than the ordinary profits whi ch
mght be expected to arise in such eligible
busi ness, the  Assessing O ficer, shal | in
conputing the profits and gains of such eligible
busi ness for the purposes of the deduction under
this section, take the anmpunt of profits as nay
be reasonably deemed to have been derived
therefrom”

Under section 801 A(10) of the Act, thus, if it appears
to the Assessing Oficer that owing to the close
connection between the assessee carrying on the
business eligible for deduction under such section,
and any other person or for any other reason, the
course of business between themis so arranged that
t he busi ness transacted produces to the assessee
nore than the ordinary profits which m ght be expected
to arise in such eligible business, the Assessing
Oficer shall in conmputing the profits and gains of
such eligible business for deduction, take the
anount of profits as may be reasonably deened to have
been derived therefrom Under the circunstances, if it
Is found that the assessee had charged higher rate of
interest from the sister concern and thereby,
arranged its business in such a way that the eligible
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profit for deduction under section 80l A of the Act was
exaggerated, it was within the power of the Assessing
Oficer while conmputing the deduction to take anount
of profit as nmay be reasonably deened to have derived
from such dealing. In exercise of such powers,
therefore, when the Assessing Oficer finds that there
I s exaggeration of incone by an assessee, which is
eligible for deduction 80lA of the Act dealing wth
closely associated entity, he would nmake necessary
adjustnents in this regard.

27. Thus, it cannot be said that belief of the
Assessing O ficer that incone chargeable to tax had
escaped assessnment 1Is basel ess. As noted, at this
stage, it Is not necessary for this Court to ascertain
whet her such addition would ultimately succeed or
not . Sufficiency of the reason on which the
Assessing Oficer forns such belief is also not for
the Court to deci de.

28. In the case of Sri Krishna Pvt. Ltd. V.
. T.O, 221 ITR 538, the Apex Court reiterated the
ratio laid down in the case of Phool Chand Bajrang Lal
and observed that inquiry at the stage of finding
out whether the reassessnent notice is valid is only
to see whether there are reasonable grounds for the
| ncome Tax Oficer to believe and not whether the
omssion/failure and the escapenent of incone is
established. Since the belief is that the |Incone Tax
Oficer, the sufficiency of reasons for formng the
belief is not for the court to judge.
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29. In the case of |I.T.0O V. Sel ect ed
Dal urband Coal Co. P. Ltd., 217 ITR 597, the Apex
Court held that the formation of belief by the

| ncome Tax O ficer Is essentially wthin his
subj ective satisfaction. At the stage of issue of
noti ce, the only question is whether there was

rel evant material on which the reasonabl e person coul d

have formed the requisite beli ef.

30. In the case of Raynond Wollen MIls Ltd. V.
| TO 236 I TR 34, the Apex Court observed that “in
this case, we do not have to give a final decision as
to whether there is suppression of material facts by
the assessee or not. VW have only to see whether
there was prima facie some nmaterial on the basis of
which the Departnent could reopen the case. The
sufficiency or correctness of the material is not a
thing to be considered at this stage. W are of the
view that the court cannot strike down the reopening
of the case in the facts of this case”.

31. In the case of Asstt. CT v. Rajesh
Jhaveri Stock Brokers P. Ltd., 291 ITR 500 (SC), the
Apex Court observed as under

“Section 147 authorises and permts the Assessing
Oficer to assess or reassess incone chargeable
to tax if he has reason to believe that incone
for any assessnent year has escaped assessnent.
The word reason in the phrase reason to believe

would nean cause or justification. If the
Assessing Oficer has cause or justification to
know or suppose that incone had escaped
assessnent, it can be said to have reason to

believe that an income had escaped assessnent.
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The expression cannot be read to nean that the
Assessing Oficer should have finally ascertained
the fact by legal evidence or conclusion. The
function of the Assessing Oficer is to
admnister the statute with solicitude for the
public exchequer with an inbuilt idea of fairness
to taxpayers. As observed by the Del hi H gh Court
in Central Provinces Mnganese Oe Co. Ltd. .
I TO [1991 (191) ITR 662], for initiation of
action under Section 147(a) (as the provision
stood at the relevant tine) fulfilnent of the two
requisite conditions in that regard is essential.
At that stage, the final outcone of the
proceeding is not relevant. In other words, at
the initiation stage, what is required is reason
to believe, but not the established fact of
escapenent of incone. At the stage of issue of
notice, the only question is whether there was
rel evant material on which a reasonable person
could have fornmed a requisite belief. Wether the
materials would conclusively prove the escapenent
is not the concern at that stage. This is so
because the formation of belief by the Assessing
Oficer 1is wthin the realm of subjective
satisfaction (see ITO v. Selected Dal urband Coa
Co. Pvt. Ltd. [1996 (217) ITR 597 (SCO]; Raynond
Wollen MIls Ltd. v. 1TO [1999 (236) ITR 34
(sO1].”

32. In the case of Phool Chand Bajrang Lal
(supra), the Apex Court observed as under

“From a conbi ned review of the judgnents of this
Court, i1t follows that an Incone-tax Oficer
acquires jurisdiction to reopen assessnent under
S. 147(a) read wwth S. 148 of the Inconme-tax Act,
1961 only if on the basis of specific, reliable
and relevant information comng to his possession
subsequently, he has reasons which he nust
record, to believe that by reason of om ssion or
failure on the part of the assessee to nake a
true and full disclosure of all material facts
necessary for his assessnent during the concluded
assessnent proceedings, any part of his incone,
profit or gains chargeable to incone-tax has
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escaped assessnent. He may start reassessment
proceedi ngs either because sone fresh facts cone
to light which were not previously disclosed or
sone information wth regard to the facts
previously disclosed cones into his possession
which tends to expose the untruthful ness of those
facts. In such situations, it is not a case of
nmere change of opinion or the drawing of a
different inference from the sane facts as were
earlier avai |l abl e but acting on fresh
information. Since, the belief is that of the
I ncome-tax O ficer, the sufficiency of reasons
for formng the belief, is not for the Court to
judge but it is open to an assessee to establish
that there in fact existed no belief or that the
belief was not at all a bona fide one or was
based on vague, irrelevant and non-specific
information. To that limted extent, the Court
may |look into the conclusion arrived at by the
I ncome-tax O ficer and exam ne whether there was
any material available on the record from which
the requisite belief could be forned by the
| ncone-tax O ficer and further whether that
material had any rational connection or a live
link for the formation of the requisite belief.”

33. In view of the above settled |egal position,
at this stage, we do not find that the reasons
recorded lack validity. The above observations of
vari ous decisions noted woul d al so be rel evant when we
exam ne whet her such escapenent of incone was due to
failure on the part of the assessee in truly and
fully disclosing all material facts. In this respect,
the assessee had disclosed that it had received
I nt er est of Rs. 3,03, 48, 973/-. It is an admtted
position that in the return filed, t he assessee did
not indicate whether the entire interest or part
t hereof was received from Aditya Medi sal es. Furt her

there is no indication that from Aditya Medisales,
whi ch was a sister concern, the assessee had received
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I nt er est at the rate of 24% on the outstanding
anount s. Counsel for the petitioner, however,
submtted that in the tax audit report, the petitioner
had disclosed that the petitioner conpany and Aditya
Medi sal es are closely associ at ed. In our opinion,
this would not be a sufficient disclosure. From t he
facts on record, it was not possible for the Assessing
Oficer to ascertain that the petitioner received
Interest from Aditya Medisales which was higher than
the normal rate of interest. Three essential facts,
nanely, that the petitioner received interest on
overdue paynents from Aditya Medisales, that Aditya
Medi sales was a sister concern of +the petitioner
Conpany and that such interest was charged at the rate
of 24% per annum were not discernible fromthe record

at all.
34. Under the circunstances, fromthe materi al
on record, it was not possible for the Assessing

O ficer to nmake adjustnent under section 80l A(10) even
if it was required. It may be that the petitioner
did give the total figure of interest received.
However, from such figures, it was not possible for
the Assessing Oficer to ascertain these vital facts.
Section 147 of the Act, explanation 1 provides that
“production before the Assessing Oficer of account
books or other evidence from which material evidence
could with due diligence have been discovered by the
Assessing Oficer wll not necessarily anount to
di scl osure within the neaning of foregoing proviso”.
In the present case, even from the account books
and other evidence which the assessee had produced,
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even after due diligence, it was not possible for the
Assessing O ficer to discover these three vital facts.

35. In the case of Sri Krishna Pvt. Ltd.
(supra), the Apex Court observed that obligation of
the assessee is to disclose all material facts
necessary for his assessnent for that year fully and
truly. It was further observed that the idea is to
save the assessee from harassnment resulting from
mechani cal r eopeni ng of reassessnent . Thi s
protection avails only to those assessees who
disclose all material facts truly and fully.

36. In the case of Phool Chand Bajrang Lal
(supra), the Apex Court held as under:

“Where the transaction itself, on the basis of
subsequent information was found to be a bogus
transaction, nere disclosure of that transaction
at the tinme of original proceedings could not be
said to be a disclosure of true and full facts
and officer would have jurisdiction to reopen
t he concl uded assessnent in such a case.”

37. In the present case, as already noted, the
only disclosure was that the assessee had earned
i nt er est i ncome of Rs.3,03,48,973/-. There was no
further information available on record that such
i nterest included overdue paynent charges at the rate
of 24% received from the sister concern, viz. Aditya
Medi sal es. Even without the aid of explanation (1)
to proviso to section 147, therefore, it was perhaps
open for the Assessing Oficer to contend that there

was no true and full disclosure on the part of the
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assessee in this respect. At any rate, by applying
such explanation, it can be easily gathered that the
assessee failed to disclose fully and truly all
mat eri al facts. Counsel for the petitioner, however,
vehenently contended that these were not prinmary
facts. Only primary fact was that the assessee had
ear ned I nterest incone. W are, however, of the
opinion that in the context of the close connection
between the petitioner and Aditya Medisales, the fact
t hat the assessee was eligible for deduction under
section 80lA of the Act and the interest incone
received fromthe sister concern had rel evance to the
provisions of section 801A(10) of the Act, primary
facts were not on record.

38. Under the circunstances, in so far as ground
No.3 is concerned, we find that the sane cannot be

stated to be invalid.

39. In the result, the petition is dismssed.
Rule is discharged with no order as to costs. Interim
relief i s vacated.

(AKi | Kureshi, J.)

(Harsha Devani, J.)
(vjn)
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