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IN THE H GH COURT OF GUARAT AT AHVEDABAD

SPECI AL CI VI L APPLI CATI ON No. 652 of 2005

For Approval and Signature:

HONOURABLE MR. JUSTI CE AKI L KURESHI
HONOURABLE MS. JUSTI CE HARSHA DEVANI

Whet her Reporters of Local Papers nay be all owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgnment ?

VWet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

VWhether it is to be circulated to the civil judge

SUN PHARVACEUTI CAL | NDUSTRIES LTD. - Petitioner(s)
Ver sus
DY. COW SSI ONER OF | NCOME- TAX - Respondent ('s)

Appear ance :

MR SN SOPRKAR, SR ADV. W TH MRS SWATI SOPARKARTf or Petitioner(s)
MR KM PARI KH for Respondent(s) : 1,

CORAM : HONOURABLE MR. JUSTI CE AKI L KURESH
and

HONOURABLE MS. JUSTI CE HARSHA DEVANI

Date : 06/08/2012
ORAL JUDGMVENT
(Per : HONOURABLE MR JUSTI CE AKI L KURESHI )
1. Peti tioner has challenged notice dated

25.2.2004 issued by respondent, Deputy Comm ssioner of
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| ncome Tax under section 148 of the Incone Tax Ac,
1961 ('the Act' for short) by which he seeks to reopen
the assessnment of the petitioner for the assessnent
year 1999-2000.

2. The petition arises in following factua
background. The petitioner is a conpany registered
under the Conpanies Act and is regularly assessed to
t ax. For the assessnent year 1999-2000, t he
petitioner Conpany filed its return of incone on
27.12.99 declaring total incone of Rs.3,63,23,970/-
under section 115JA of the Act. Such return was
taken in scrutiny by the Assessing Oficer. He franed
assessnment under section 143(3) of the Act on
28. 3. 2002 conputing total incone at Rs.5, 10, 02, 030/ -

3. It is this assessnent which the respondent
Assessing Oficer seeks to reopen for which the
i mpugned notice cane to be issued on 25.2.2004.
Present is therefore a case where t he assessnent
previously framed after scrutiny is reopened within a
period of four years from the end of relevant
assessnent year.

4. At the request of the petitioner, t he
Assessing Oficer supplied reasons recorded by him
for reopening such assessnent. Such reasons read as
under :

“I. The scrutiny assessnent U's. 143(3) was
conpl et ed in this case on 22.03.2000. Wi | e
scrutinizing the return of incone for assessnent
of subsequent years, it is seen that the
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assessee's clains are not proper. It is seen
that the assessee has submtted vol um nous
details along with the return of incone which
are not at all required to be filed along with
the return of incone. What is required is the
Tax Audit Report, Profit and Loss Account and
Bal ance Sheet, O her Statutory Reports pertaining
to deductions u/s.80HHC and 80l A, Conputation of
i ncone, Proof of paynent of Advance Tax and TDS

Certificates. The various details submtted by
the assessee are very confusing and conplicate
the matter pertaining to the assessnent. The

details filed by the assessee are such as filing
of which are necessitated with the object to

create confusion in the matter and frustrate
qgui ck understanding. The assessee has furni shed
the branches details. The statenents furni shed

are not straight forward e.g. Please refer to
the profit calculation sheet/statenment u/s.801A
(copy enclosed) for a period of April,1998 to
March 1999. Though the nane of the statenent is
profit calculation u/s.80-1A but | do not find
anywher e figure of the profit which has been
determned for the purpose of 80-1A Thus the
assessee has deliberately presented the facts in
such a manner so Audit Report, the R&D expenses
are as under: -

Capi tal Expenses Rs. 4, 49, 49, 374/ -

Revenue Expenses Rs. 3, 74, 13, 840/ -

Revenue Exp. Debited

I nto P&L Account Rs. 1, 54, 35, 300/ -
Tot al Rs.9, 77,98, 514/ - .

The Schedul e 17 of the Annual Account shows R & D
expenses of Rs.104.22 lacs whereas in the Tax
Audit Report, the assessee has clainred R & D
capital expenses of Rs.4,49,49,474/- and R & D
revenue expenses of Rs. 3,74, 13,840/-. Thus, it
is not clear which figure is correct.

1. While conpleting the assessnment u/s.143(3) of
the act in the case of Aditya Medisales Ltd., a
sister concern of the Sun Goup, it was found
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that the profit of the Industrial Unit of Silvasa
of the assessee has been inflated because the
sanme is exenpt u/s.80lA by giving nore interest

on overdue bills by Aditya Medisales Ltd. Aditya
Medi sal es  Ltd. has been given the task of

distributing the fornmulation drugs produced by
the units of Silvasa and Vapi on Sun Pharna
| ndustries Ltd. It pays the interest @ 24% to
the latter on the overdue bills which is nuch
nore than the prevailing market rate of interest

in this Iine of business which varies from 15% to
18% By adopting this nodus operandi, the Sun
Goup has reduced the taxable  profit of

Ms. Aditya Medisales Ltd. and at the same tine it

has increased the profit of Silvasa Unit because
the interest incone is directly added to the
sales figure, on which the deduction u/s 80lA is
avai l able. These facts are not clear from the
wor ki ng  of deduction u/s.80lA given by the
assessee along with the return of the incone.

This Is not perm ssible as per the provisions of

Section 80lA(10) of the Act and the rate of

interest payable to SPIL has to be restricted @
15% to 18% which wll automatically reduce the
profits of units entitled for 80l A deduction and
consequently the deduction u/s.80lA clainmed by
t he assessee will be reduced.

I1l. In the assessnent order passed, the A O had
not added the foll owi ng anounts.

a) The assessee has shown export of Rs.80.09
| acs out of the goods produced from the Silvasa
Unit. This anount has been considered for working
out the deduction u/s.80HHC. Again, deduction
u/s.80lA has been clainmed on this amount. This
nmeans that nore than 100% deduction has been
claimed on the export of Rs.69.09 lacs from the
Silvasa Unit, which is not correct as per the
provi sions of section 80AB.

b) The assessee has clained that it has two
busi nesses viz. Pharmaceutical and finance. The
assessee has set off interest paynent against the
gross interest receipt. This netting off is not
proper. The details of interest paid clearly
i ndi cat es that borrowed funds for which
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interest has been paid were utilised for the
pur pose of pharmaceutical business. Ther ef or e,
interest paid has to be considered against the
recei pt from pharnmaceutical business and gross
interest has to be taxed under the head “incone

from other sources”. Please refer ACT VS.
South India Produce Co. - 262 ITR 20 (Ker.); dT
v. Rain Ratan Exports (P) Ltd. - 246 |ITR 443
(Bom). If gross interest received is taxable

under the head of incone from other sources, the
sanme has to be excluded form the business profit
for the purpose of 80HHC — South India Produce
Co. 262 ITR 20 (Ker.) & AT v. AS N zar Ahned &
Co. 259 ITR 244 (Madras). Thus, whole gr oss
interest has to be excluded fromthe profit of
the business for the purpose of 80HHC
Principle of netting off applies only when there
is direct nexus between earning of the interest
i ncone and interest paid. Pl ease refer Madr as
H gh Court decision in the case of South India
Shi pping Corporation Ltd. 240 ITR 24 and also
Kerala H gh Court decision in the case of Vai
Kundam Rao Co. 241 | TR 50 (Keral a).

V. In view of the above, | have reasons to
believe that the above incones chargeable to tax
have escaped assessnents. Hence, notice u/s.148

of the Act is issued.”

5. The petitioner rai sed objections to such
noti ce for reopening under its conmunication dated 25th
May 2004. Such obj ecti ons, however, were rejected
by the Assessing Oficer, by his order dated 16.11. 04.
At that stage, the petitioner has approached this
Court by filing the present petition challenging the

noti ce for reopening on various grounds.

6. Learned counsel Shri Soparkar for the
petitioner contended that the notice for reopening is
wi t hout jurisdiction. He submtted that the reasons
recorded by the Assessing Oficer would not give him
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jurisdiction to reopen the assessnent previously
framed after scrutiny. He pointed out that out of the
four reasons separately enunerated by the Assessing
Oficer, in the order disposing of the objections of
the petitioner, he sustained only one reason.
Drawi ng our attention to the details of such reasons
recorded, objections of the petitioner and the order
passed by the Assessing Oficer disposing of such
objections, counsel contended that the Assessing
Oficer hinself having given up other grounds, the
entire scrutiny in the present petition be limted to
the sole surviving ground of charging higher rate of
interest to the sister concern of the petitioner,
nanely, Aditya Medisales Ltd. Wth respect to this
ground, counsel submtted that full facts wer e
available on record before the Assessing Oficer.
Wi | e, framng the original assessnent, he nmade no
di sall omance for such alleged higher rate of interest
under section 801 A(10) of the Act or under any other
provision. Any attenpt on his part now to reopen the

assessnment woul d only amount to change of opi nion.

7. W have perused the docunents on record. As
noted, the reasons recorded by the Assessing Oficer
for reopening the assessnent contained several
grounds. There were as many as 4 different grounds on
which the Assessing Oficer desired to reopen the
assessnent previously framed after scrutiny. However,
whil e disposing of the objections of the petitioner
with respect to such grounds, the Assessing Oficer,
in his order specifically rejected only one of them
viz. the action on the part of the assessee to have
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charged 24% interest on the overdue paynents fromits
sister concern. Quite apart from this significant
devel opnent, we had, in the case of this very
assessee, an occasion to examne the remaining three
grounds recorded by the Assessing Oficer in his
reasons. W had found that none of the grounds were

val i d. In our order dated 31st July 2012 passed in
Special CGvil Application No.12468 of 2004, we have
given detailed reasons for comng to such
concl usi on. It is not necessary, therefore, to go

into the validity of such grounds or to give separate
detailed reasons for the sane. W nmay, however,
record that such proceedi ngs involved a case of
reopeni ng where notice was i ssued beyond the period of

four years fromthe end of rel evant assessnent year.

8. Under the circunstances, the sole surviving
| ssue for our consideration is whether on the basis of
ground No.2 of the reasons recorded by the Assessing
O ficer, reopening would be perm ssible in the present
case. In this respect also, we may notice that this
very ground cane up for consideration i n Speci al
Cvil Application No.12468 of 2004 wherein we have
upheld the right of the Assessing Oficer to reopen
t he assessnent naking foll ow ng observations :

“24. VW may now refer to ground No.3. I n
this respect, the stand of the Assessing Oficer
is that the assessee had sold certain goods to
its sister concern Aditya Medisales during the
year under consideration. On delayed paynents of
such goods, Aditya Medisales paid interest at the
rate of 24% which was much higher than t he
prevailing market rate of interest which varies
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between 15% to 18% By adopting such nodality,
the assessee had reduced the taxable profit of
Aditya Medisales and at the sane tine increased
the profit of Silvasa unit of the assessee
conpany which was eligible for deduction under
section 80-1A of the Act. These facts were not
clear from the working out of deductions under
section 80lA of the Act along with the return of
i ncone. According to the Assessing Oficer, case
of the petitioner would be covered under section
801 A(10) of the Act. Therefore, interest payable
to the petitioner conpany should be restricted to
15% to 18% which would reduce the profit of the
said unit and resultantly deduction under section
80l A of the Act woul d al so be reduced.

25. In the objections raised, the petitioner
cont ended t hat details of interest charged on
overdue sale proceeds were on record. In the

origi nal assessnment, the assessee had dealt wth
such interest for the purpose of conputation of
deduction wunder section 80HHC of the Act. Thus
there was no non-disclosure on the part of the
assessee. It was further contended that interest
was not on higher side looking to the fact that
the debt was wunsecured and the Conpany was
exposing itself to higher risk. It was lastly
contended that even if the interest was charged
at a higher rate, the resultant incone earned by
the assessee was offered to tax.

26. Such objections of the petitioner were
di sposed of by the Assessing Oficer in foll ow ng
nmanner

“2.3 Regarding the <claim of hi gher

deduction u/s.80lA by recovering higher
interest from Ms.Aditya Medisales Ltd., it

iIs stated t hat all the details are on
record and there is no non-disclosure on
t his account. However, this is not correct.

Ms.Aditya Medisales Ltd., a group concern,
had paid interest @4% on the overdue bills,
which is much nore than the prevailing
market rate of interest in in this |line of
busi ness which varies from 15%to 18% By
adopting this nodus operandi, the taxable
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profits of Ms.Aditya Medisales Ltd. on the
one hand has been reduced and the profits of
"Silvasa Unit' of Ms.Sun Pharnmaceuticals
Industries Ltd. has been inflated which is
exenpt u/'s.80-1A. This is a clear cut
violation of section 80-1A(10) of the Act.
The fact that Ms.Aditya Mdisales Ltd. had
paid interest @4% on over due bills is not
available from the record of M s. Sun
Phar maceuticals Industries Ltd. The interest
conmponent has been nerged in the figure of
sales of the Silvasa Units nmaking it
difficult for the A.O to discover this nodus
operandi . This fact could be detected while

veri fyi ng/ exam ni ng t he records for
Assessnent Year 2001-02 of Ms. Aditya
Medi sal es Ltd. This issue is discussed in

detail in the Assessnent Oder u/s.143(3) 1in
the case of Ms.Aditya Medisales Ltd.”

It is not in dispute that Aditya Mdisales is
the sister concern of the petitioner Conpany.
It Is also not in dispute that on the delayed
paynents of sales proceeds, Aditya Medisales paid
interest at the rate of 24% to the petitioner
Conpany. Section 80lA of the Act, as is well

known, pertains to deduction in respect of
profits and gains from industrial undertakings
engaged in infrastructural devel opnent. Section

80-1 A(10) reads as under:

“(10) Were it appears to the Assessing
Oficer, that owning to the close connection
bet ween the assessee carrying on the eligible
business to which this section applies and
any other person, or for any other reason,
the course of business between them is so
arr anged t hat t he busi ness transact ed
bet ween them produces to the assessee nore
than the ordinary profits which mght be
expected to arise in such eligible business,
the Assessing O ficer, shall in conputing the
profits and gains of such eligible business
for the purposes of the deduction under this
section, take the anount of profits as may be
reasonably deened to have been derived
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therefrom”

Under section 801 A(10) of the Act, thus, if it
appears to the Assessing Oficer that owing to
the close connection Dbetween the assessee
carrying on the business eligible for deduction
under such section, and any other person or for
any other reason, the course of business between
them is so arr anged that the Dbusiness
transacted produces to the assessee nore than
the ordinary profits which mght be expected to
arise in such eligible business, the Assessing

Oficer shall in computing the profits and gains
of such el igi ble business for deduction, take
the amount of profits as may be reasonabl y

deened to have been derived therefrom Under the
circunstances, if it is found that the assessee
had charged higher rate of interest from the
sister concern and thereby, arranged its
business in such a way that the eligible profit
for deduction under section 80IA of the Act was
exaggerated, it was wthin the power of the
Assessing Oficer while conmputing the deduction
to take anmount of profit as nmay be reasonably

deened to have derived from such dealing. In
exercise of such powers, therefore, when the
Assessi ng Oficer finds t hat t here IS
exaggeration of incone by an assessee, which is

eligible for deduction 80IA of the Act dealing
with closely associated entity, he would nake
necessary adjustnments in this regard.

27. Thus, it cannot be said that belief of
the Assessing Oficer that inconme chargeable to
t ax had escaped assessnment is basel ess. As

noted, at this stage, it is not necessary for
this Court to ascertain whether such addition
would ultimately succeed or not. Suf ficiency of
the reason on which the Assessing Oficer forns
such belief is also not for the Court to decide.

28. In the case of Sri Krishna Pvt. Ltd. .
. T.O, 221 ITR 538, the Apex Court reiterated
the ratio laid down in the case of Phool Chand
Baj rang Lal and observed that inquiry at the
st age of finding out whether the reassessnent
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notice is valid is only to see whether there are
reasonabl e grounds for the Incone Tax O ficer
to believe and not whether the om ssion/failure
and the escapenent of incone is established.
Since the belief is that the Income Tax Oficer,
the sufficiency of reasons for formng the belief
is not for the court to judge.

29. In the case of [|.T.0O V. Sel ect ed
Dal urband Coal Co. P. Ltd., 217 I TR 597, the Apex
Court held that the formation of belief by the
Inconre Tax Oficer is essentially wthin his
subj ective satisfaction. At the stage of issue
of noti ce, the only question is whether there
was rel evant material on which the reasonable
person could have fornmed the requisite belief.

30. In the case of Raynmond Woollen MIIs Ltd.
v. ITO 236 ITR 34, the Apex Court observed that
“in this case, we do not have to give a final
decision as to whether there is suppression of
material facts by the assessee or not. W have
only to see whether there was prima facie sone
material on the basis of which the Departnent

could reopen the case. The sufficiency or
correctness of the material is not a thing to be
considered at this stage. W are of the view

that the court cannot strike down the reopening
of the case in the facts of this case”.

31. In the case of Asstt. CIT v. Rajesh
Jhaveri Stock Brokers P. Ltd., 291 ITR 500 (SO,
t he Apex Court observed as under :

“Section 147 authorises and permts the
Assessing Oficer to assess or reassess
I nconme chargeable to tax if he has reason to
believe that incone for any assessnent year
has escaped assessnent. The word reason in
t he phrase reason to believe woul d nmean cause
or justification. If the Assessing Oficer
has cause or justification to know or suppose
that i ncone had escaped assessnent, it can be
said to have reason to believe that an incone
had escaped assessnent. The expression cannot
be read to nean that the Assessing Oficer
should have finally ascertained the fact by
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| egal evidence or conclusion. The function of
the Assessing Oficer is to admnister the
statute wth solicitude for the public
exchequer with an inbuilt idea of fairness to
t axpayers. As observed by the Delhi Hgh
Court in Central Provinces Manganese Oe Co.
Ltd. v. [ITO [1991 (191) |ITR 662], for
initiation of action under Section 147(a) (as
the provision stood at the relevant tine)
fulfilnment of the two requisite conditions in
that regard is essential. At that stage, the
final outcone of the proceeding is not
relevant. In other words, at the initiation
stage, what is required is reason to believe,
but not the established fact of escapenent of
I ncone. At the stage of issue of notice, the
only question is whether there was relevant
material on which a reasonable person could
have formed a requisite belief. Wether the
materials would conclusively prove the
escapenent is not the concern at that stage.
This is so because the formation of belief by
the Assessing Oficer is within the real m of
subj ective satisfaction (see ITO v. Selected
Dal urband Coal Co. Pvt. Ltd. [1996 (217) ITR
597 (SO)]; Raynond Wwollen MIls Ltd. v. ITO
[1999 (236) ITR 34 (SO].”

32. In the case of Phool Chand Bajrang Lal
(supra), the Apex Court observed as under

“From a conbi ned review of the judgnments of
this Court, it follows that an |[|ncone-tax
Oficer acquires jurisdiction to reopen
assessnent under S. 147(a) read with S 148
of the Incone-tax Act, 1961 only if on the
basis of specific, reliable and relevant
I nformati on com ng to hi s possessi on
subsequently, he has reasons which he nust
record, to believe that by reason of om ssion
or failure on the part of the assessee to
make a true and full disclosure of al

material facts necessary for his assessnent
during the concluded assessnent proceedings,
any part of his incone, profit or gains
char geabl e to I nconme-t ax has escaped
assessment. He may start reassessnent
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proceedi ngs either because sone fresh facts
cone to light which were not previously
di scl osed or sone information with regard to
the facts previously disclosed conmes into his
possession which tends to expose the
untruthful ness of those facts. In such
situations, it is not a case of mere change
of opinion or the drawing of a different
I nference fromthe sane facts as were earlier
avai l able but acting on fresh information.
Since, the belief is that of the I|ncone-tax
Oficer, the sufficiency of reasons for
formng the belief, is not for the Court to
judge but it is open to an assessee to
establish that there in fact existed no
belief or that the belief was not at all a
bona fide one or was based on vague,
Irrelevant and non-specific information. To
that imted extent, the Court may |ook into
the conclusion arrived at by the I|ncone-tax
Oficer and examne whether there was any
material available on the record from which
the requisite belief could be fornmed by the
| ncone-tax O ficer and further whether that
material had any rational connection or a
live link for the formation of the requisite

bel i ef.”
33. In view of +the above settled |Iega
position, at this stage, we do not find that the
reasons recorded lack wvalidity. The above

observations of various decisions noted would
also be relevant when we exam ne whet her such
escapenent of i1ncome was due to failure on the

part of the assessee in truly and fully
disclosing all material facts. In this respect,
the assessee had disclosed that it had received
interest of Rs.3,03,48,973/-. It is an admtted
position that in the return filed, t he assessee
did not indicate whether the entire interest or

part thereof was received from Aditya Medisal es.
Further, there is no indication that from Aditya
Medi sal es, which was a sister concern, t he
assessee had received interest at the rate of
24% on the outstandi ng anounts. Counsel for the
petitioner, however, submtted that in the tax
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audit report, the petitioner had disclosed that
the petitioner conpany and Aditya Medisales are
cl osel y associ at ed. In our opinion, this would
not be a sufficient disclosure. From the facts
on record, it was not possible for the Assessing
Oficer to ascertain that the petitioner received
interest from Aditya Medisales which was higher

than the nornal rate of interest. Thr ee
essential facts, nanely, that the petitioner
recei ved interest on overdue paynents from

Aditya Medisales, that Aditya Mdisales was a
sister concern of the petitioner Conpany and that
such interest was charged at the rate of 24% per
annum were not discernible from the record at
all.

34. Under the ci rcunst ances, from the
material on record, it was not possible for the
Assessing Oficer to nake adjustnent under
section 801 A(10) even if it was required. | t
nmay be that the petitioner did give the total
figure of interest received. However, from such
figures, it was not possible for the Assessing
Oficer to ascertain these vital facts. Section
147 of the Act, explanation 1 provi des that

“production before the Assessing Oficer of
account books or other evidence from which
material evidence could with due diligence have
been di scovered by the Assessing O ficer wll not
necessarily amount to disclosure wthin the
nmeani ng of f oregoi ng proviso”. In the present
case, even from the account books and ot her

evidence which the assessee had produced, even
after due diligence, it was not possible for the
Assessing Oficer to discover these three vital
facts.

35. In the case of Sri Krishna Pvt. Ltd.
(supra), the Apex Court observed that obligation
of the assessee is to disclose all material facts
necessary for his assessnent for that year fully
and truly. It was further observed that the idea
is to save the assessee from harassnment resulting
from nmechani cal reopening of reassessnent. This
protection avails only to those assessees who
disclose all material facts truly and fully.
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36. In the case of Phool Chand Bajrang Lal
(supra), the Apex Court held as under:

“Where the transaction itself, on the basis
of subsequent information was found to be a
bogus transaction, nere disclosure of that
transaction at the tine of ori gi nal
pr oceedi ngs could not be said to be a
di scl osure of true and full facts and
officer would have jurisdiction to reopen
t he concl uded assessnent in such a case.”

37. In the present case, as already noted,
the only disclosure was that the assessee had
earned interest i ncome  of Rs. 3, 03, 48, 973/ -.
There was no further information available on

record that such interest included over due
paynment charges at the rate of 24% received from
the sister concern, viz. Aditya Medi sal es. Even

without the aid of explanation (1) to proviso to
section 147, therefore, it was perhaps open for
the Assessing Oficer to contend that there was

no true and full disclosure on the part of
the assessee in this respect. At any rate, by
applying such explanation, it can be easily
gathered that the assessee failed to disclose
fully and truly all material facts. Counsel for
the petitioner, however, vehenently cont ended

that these were not primary facts. Only primary
fact was that the assessee had earned interest
incone. W are, however, of the opinion that in
the context of the close connection between the
petitioner and Aditya Mdisales, the fact that
the assessee was eligible for deduction under
section 80lA of the Act and the interest incone
received fromthe sister concern had rel evance to
the provisions of section 80lIA(10) of the Act,
primary facts were not on record.

38. Under the circunstances, in so far as
ground No.3 is concerned, we find that the sane
cannot be stated to be invalid.”

The issue being common, we see no reason to take a

different view In fact, we nmay notice that the above
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decision was rendered by us in a case where noti ce
for reopening of the assessnment was issued beyond
the period of four years from the end of the
rel evant assessnent year whereas in the present case,
such notice is issued wthin four years. In that
view of the matter, the contention of the counsel for
the petitioner that full facts were available on
record before the Assessing Oficer when the
assessnent was previously franed after scrutiny would
be of no avail.

9. In the result, the petition fails and is
di sm ssed. Rul e is discharged. Interim relief, if
any, is vacated.

(Akil Kureshi, J.)

(Har sha Devani, J.)
(vjn)
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