C/SCA/17885/2011 JUDGEMNT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 17885 of 2011

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE VIJAY MANOHAR SAHAI
and
HONOURABLE MR.JUSTICE N.V.ANJARIA

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

AGRAWAL JV....Petitioner(s)
Versus
INCOME TAX OFFICER & 1....Respondent(s)

Appearance:
MR RK PATEL, ADVOCATE for the Petitioner(s) No. 1
MS PAURAMI B SHETH, ADVOCATE for the Respondent(s) No. 1 - 2

CORAM: HONOURABLE MR.JUSTICE VIJAY MANOHAR
SAHAI
and
HONOURABLE MR.JUSTICE N.V.ANJARIA

Date : 09/08/2012
ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE N.V.ANJARIA)

1. The challenge in the present petition under
Article 226 is directed against notice dated
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30.12. 2010 of the respondent No.1l-Inconme Tax
Oficer issued under Section 148 of the Incone
Tax Act, 1961 whereby respondent No.1l has sought
to reopen the assessnent in case of the
petitioner for the Assessnment Year 2007-08. The
petitioner has prayed for a mandanus to get the
said notice quashed and set asi de. The
petitioner has also prayed to set aside order
dat ed 05.12. 2011 wher eby r espondent No. 1
rejected the objections of the petitioner to the
reopeni ng of the assessnent.

2. Learned advocate M.R K Patel appears for
the petitioner, and |earned advocate Ms. Paurom
B. Sheth is for the respondents-Incone Tax
Aut horiti es.

2.1 Wth consent of both the |earned advocates,
the petition is taken up for final hearing today.
Therefore, Rule. Learned advocate M. Sheth wai ves
service of notice of Rule on behalf of respondent
Nos.1l and 2.

3. The facts involved in the case are as under:

3.1 The petitioner is a consortium of conpanies,
which has cone into existence due to Joint
Venture of two conpanies. The petitioner is
engaged in the business with the consortium of
two conpanies. A separate agreenent in the form

of Joint Venture, which is entered into and share

of profits are separately determned. In such
capacity, t he petitioner S engaged and
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undertakes the work of civil construction, viz.
constructions of roads, bridges, canals, etc. The
petitioner filed its return of incone for the
Assessnent Year 2007-08 acconpanied by relevant
docunents such as Profit and Loss Account,
Bal ance- Sheet, Audited Report, etc. In the return
of I ncone, the petitioner-assessee clained
deducti on under Section 80 |A(4)of the Incone Tax
Act, 1961 (hereinafter referred to as ‘the Act’).

3.2 The Assessing Oficer issued notice under
Section 143(2) of the Act and thereupon scrutiny
assessment was franmed under Section 143(3). The
assessnment was finalised under Section 139(1) by
order dated 13.04.2009. By way of inpugned
notice, the said conpleted assessnent was sought
to be reopened by the Assessing Oficer in

exerci se of powers under Section 147 of the Act.

3.3 The petitioner replied to the said notice on
13.01.2010 and also requested to furnish in
witing the reasons recorded for reopening the
case. The Incone Tax O ficer supplied the reasons
by forwarding letter dated 22.11.2011. The
assessee filed obj ecti ons I n det ai | on
29.11. 2011, raising various contentions against
re-opening of his assessnent. The Assessing
Oficer disposed of the objections as per his
order dated 05.12.2011, rejecting the sane.

4. Lear ned advocat e for t he petitioner

submtted wth reference to the reasons recorded
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by the Assessing Oficer for assessnent that
respondent No.1 while issuing the inpugned notice
under Section 148 of the Act, acted on a wong
prem se inasmuch as it was nentioned in the
reasons that the assessee’'s return of incone for
the Assessnent Year in question showed that the
Net Profit was Rs.02,43,21,076/-, which was not
the correct figure and the Net Profit for the
rel evant Assessnent Year Rs. 03, 61, 74, 866/ -.
Therefore, it was submtted that re-opining was
upon a m sconception of facts. It was submtted
that the Assessing Oficer acted on the ground
t hat deducti on under Section 80 |A(4) was wongly
granted and that he wanted to verify the factum
of ownership. Learned advocate further submtted
that the deduction under the said provision was
consi dered and the assessnent order was passed.
The sanme was passed after scrutiny assessnent,
thus the Assessing Oficer closely verified the
material before him

4.1 Learned advocat e submtted t hat t he
necessary details were disclosed in the Audit
Report and after considering all the materials,
the Assessing Oficer was satisfied that the
petitioner was entitled to deduction under
Section 80 IA It was submtted that no tangible
material, muchless new material, was wth the
Assessing Oficer for exercise of powers under
Section 147 of the Act. It was submtted that the
Assessing O ficer exceeded his jurisdiction in
re-opening of the assessnent in absence of any
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material and that the action was based only on a
nmere change of opinion, which was inpermssible
in law. It was submtted also that the ground
that whether assessee was the owner of the
infrastructure facility or not, could not have
been a valid ground for reopening, as the point
has already been decided by the Hon'ble Suprene
Court in Liberty India Vs Conm ssioner of |ncone
Tax [(2009) 317 I TR 218 (SO)].

4.2 As against the above subm ssions on behal f
of the petitioner, |earned advocate for the
respondents contend that with reference to the
contents in the affidavit-in-reply filed on
behalf of the respondents, that the re-opening
was justified as it was noticed that nenbers of
Joint Venture had made claim under Section 80
IA(4) in their own cases including the incone
comng fromtheir share from the business of the
petitioner Joint Venture. It was submtted that
the assessee had wongly clained deduction on
i nsurance claim receipt, which was also a ground

for reopening.

4.3 Learned advocat e for t he r espondent
submtted that the contention of the assessee
that for the Assessnment Year 2008-09, relief
under Section 80 IA(iv) was granted by the
Comm ssioner of |Incone Tax cannot be accepted
because the Departnent has preferred Appea

agai nst the order of the Appellate Comm ssioner

He further submtted that as per Section 80
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[A(1v) (i) as anended with effect from 01st April,
2002, deduction can be allowed only to a person
who mekes investnent and hinself execute a
devel opnent work. According to him assessee was
a civil contractor and he having not done any
devel opment work hinself but carried out contract
for National H ghway Authority, he is not
entitled to seek benefit under the said

provi si on.

4.4 Learned

advocat e for t he respondent s

submtted that as there was enough material wth

the Assessing Oficer indicating that the incone

chargeable to tax had escaped, the Oficer was

justified in exercising his powers under Section
147 read with Section 148 of the Act. It was

subm tted

that the re-opening was wthin four

years and therefore, once it was discovered from

t he

escapenent

r el evant mat eri al t hat t here was an

of income, the action of re-opening

could not be faulted.

5. At

appreci at e

this stage, in order to properly

the controversy and the contentions

canvassed by the respective parties, it is useful

to |ook

into the reasons recorded by the

Assessing O ficer whereon he has sought to re-

open assessnment. The Assessing Oficer’s
reasons for re-opening, as reproduced, are as
under :
Nane of | Agrawal J.V. Near Lions Hall,
Assessee Deesa
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St at us A O P.

PAN AAAAA 5696 F
Assessnent 2007-08

Year

07.04. 2010 The assessee is an A QP has filed its
return of incone on 26.10.2007 declaring
total income of Rs. NIL. As per profit
and | oss the assessee, It had decl ared
the net profit of Rs.2,43,21,076/- and
the sane has been allocated anongst the
menbers of the J.V.(Joint Venture). The
assessee engaged in Road Construction
work and it had executed the work
contract of the Governnent and had
received the cost of work from the
Nati onal H ghway Authority of India.

It is further noted at the foot note of
conputation of total incone that it has
submtted the audit report u/s.80lA(4)
form no.10CCB and it is also nentioned
that this year there is eligible claim
under this section, as the nenbers of
J.V. have made claim u/s.801A(4) in its
own cases including the inconme comng to
their share as nenber of Agrawal J.V.
are assessed with the ACIT, B.K GCrcle,
Pal anpur and ACI T, Cal cutta
respectively. As per the above remarks,
the profit have been taxed in the hands
of nmenbers and nenbers have clained the
deduction u/s.801A(4) of the Act. The
t ax benef it was I nt roduced for
I ndustri al noderni zation required a
massi ve expansi on and guantities
I npr ovenent in i nfrastructure I . e.
express ways, highways, airports, urban
devel opnent and repaid rail transport
syst ens. The provision of section
801 A(4) shall not apply to a person who
execute a work contract entered into
with the undertaking or enterprises
referred to in that section.

Thus, when a person nakes the investnent

and hi nsel f execute the devel opnment work
wi || be eligible for tax benefit
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u/s.801A(4). In this case, the assessee
has executed the contract work with the
National H ghway Authority in India. The
execution of work contract wll not be
eligible for the tax benefit u/s.80lA
Apart fromthis angle, other criteria in
respect of the ownership of t he
devel opnent project etc. are requires to
be verification.

During the course of assessnment it is
renmained to be Verified, whether the
assessee was t he owner of t he
Infrastructure facility or not. In case,
the assessee is in operation and
mai ntai ning infrastructure facility, the
assessee needs to secure operation as
wel | as mai nt enance cont r act and
concerned assets has to be transferred
to the assessee for such purpose. The
intention behind this provision was to
give a fillip of deduction against the
total incone of the assessee derived
from the infrastructure project as the
entire cost of the infrastructure was
bei ng born by the assessee.

On verification of the profit and |oss
account of Baroda Padra (GSHP-9A)
accounts, the assessee has disclosed the
I nsurance accounts of Rs.50, 95, 854/-.
The assessee has clained the deduction
on the insurance claimreceipt also. The
sane are also requires to be Verified
the applicability of the deduction.

During the assessnent proceedings it is
remained to be Verified the expenses
incurred by the AOP. which are liable
for t he TDS and di sal | owances
u/s.40A(ia) for violation of provision
of Chapter XVII of the Act.

Looking to the above circunstances, the
order passed u/s.143(3) dated 13. 4. 2009,
Is prejudicial to the interest of
revenue.

Page 8 of 19

Downloaded on : Wed Sep 16 16:50:18 IST 2020



C/SCA/17885/2011 JUDGEMNT

Therefore | have reason to believe the
Income chargeable to tax have Dbeen
escaped assessnent for A. Y. 2007-08
wi thin the nmeani ng of section 147 of the
. T.Act.

I.T.Q"

5.1 The powers to reopen the assessnent are
derived by virtue of Section 147 of the Act,
whi ch reads as under:

“Section 147 — I ncone escapi ng assessnent -

If the Assessing Oficer has reason to believe
that any income chargeable to tax has escaped
assessment for any assessnent year, he nmay,
subject to the provisions of sections 148 to 153,
assess or reassess such inconme and al so any ot her
I ncone chargeable to tax which has escaped
assessment and which comes to his notice
subsequently in the course of the proceedings
under this section, or reconpute the loss or the
depreci ati on all owance or any other allowance, as
the case my be, for the assessnent year
concerned (hereafter in this section and in
sections 148 to 153 referred to as the rel evant
assessnent year)

Provided that where an assessnent under sub-
section (3) of section 143 or this section has
been made for the relevant assessnent year, no
action shall be taken under this section after
the expiry of four years from the end of the
rel evant assessnent year, unless any incone
chargeable to tax has escaped assessnent for such
assessnment year by reason of the failure on the
part of the assessee to nmake a return under
section 139 or in response to a notice issued
under sub-section (1) of section 142 or section
148 or to disclose fully and truly all materia
facts necessary for his assessnent for that
assessment year.

Provided further that the Assessing Oficer may
assess or reassess such incone, other than the
i ncone involving matters which are the subject-
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matter of any appeal, reference or revision,
which is chargeable to tax and has escaped
assessnent .

Explanation 1 : Production before the Assessing
O ficer of account books or other evidence from
which material evidence could with due diligence
have been discovered by the Assessing Oficer
wi Il not necessarily anount to disclosure wthin
t he nmeani ng of the foregoing provi so.

Expl anation 2 : For the purposes of this section,
the following shall also be deened to be cases
where incone chargeable to tax has escaped
assessnent, nanel y: -

(a) Where no return of incone has been furnished
by the assessee although his total incone or the
total incone of any other person in respect of
which he is assessable under this Act during the
previous year exceeded the maxi nrum anmount which
IS not chargeable to incone-tax;

(b) Were a return of i1nconme has been furnished
by the assessee but no assessnent has been made
and It is noticed by the Assessing Oficer that
the assessee has understated the i1ncone or has
cl ai mred excessive |oss, deduction, allowance or
relief in the return;

(c) Were an assessnent has been nade, but -

(i) Incone chargeable to tax has been under-
assessed; or

(ii) Such income has been assessed at too |low a
rate; or

(iii) Such income has been nmade the subject of
excessive relief under this Act; or

(iv) Excessive loss or depreciation allowance or
any other allowance wunder this Act has been
comput ed.”

5.2 Since the reopening in the present case is
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wthin four years from the end of the relevant
assessnment period, the first part of Section 147
woul d apply. The essential conditions are firstly
that the Assessing Oficer has reason to believe
that the inconme chargeable to tax has escaped
assessnent. Secondly, the fact that the incone
chargeable to tax escaped assessnent has cone to
his notice subsequently. The third requirenent
could be, of course, that there is an escapenent
of income. The first Proviso deals with the cases
wherein the assessnent is sought to be re-opened
after expiry of five years, in which cases
further fetters are provided. However, as noted
above, the Proviso part does not apply, since the
I mpugned notice is within four years. It is well
settled principle that exercise of reopening
powers has to be on the basis of sone tangible
material becomng available with the Assessing
Oficer. There has to be a rational connection
and a line link between the material discovered
and the formation of belief by the Assessing
Oficer.

6. Considering in the context of the facts of
the present case, the petitioner-assessee was
engaged in the civil construction business which
was in t he nat ure of construction of
infrastructure facilities. The provision of
Section 80 IA of the Act deals with respect to
deduction of profits and gains from industrial
under t aki ng or enterprises engaged in
I nfrastructure devel opnent. Sub-section (4) inter
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alia provides that the said Section applies to
any enterprise carrying on business of devel oping
or operating and maintaining infrastructure and
fulfills the conditions nentioned in various sub-

cl auses of the said sub-section (4).

6.1 Now adverting to the material which the
Assessing Oficer had before him firstly the
return of incone filed by the assessee was
acconpanied by Auditor’s Report in Form No.3CA
and 3CD. Wth reference to clai munder Section 80
A by the assessee, the Report nentioned as

under :

“The Assessee Joint Venture (Consortium
of Conpanies) is engaged in the business
of Devel opnent of Infrastructure project
and satisfy all the conditions |aid down
by the section 80l A of the Act. In order
to take 100% Tax Exenption avail able for
Devel opnent of Infrastructure facility
u/s.80lA of the Inconme Tax Act, the
Assessee nmi ntai ned books of accounts for
such eligible project as an independent
entity and got audited its books of
account as required by the said section &
obtained audit report in Prescribed Form
No. 10CCB, from a firm of Chartered
Accountants.”

6.2 The Assessing Oficer before finalizing the
assessment, <carried out the proceedings under
Section 143 and scrutiny was undertaken. The
assessment so culmnated into the Assessnent
Oder, in which the aspect of deduction 1in
question was discussed and dealt wth. The

rel evant parts from the Assessnent Oder dated
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13. 04. 2009 are extracted herei nbel ow

“The AR O the assessee has furnished the copy
of audit report u/s.44AB and u/s. 801 A(4) of the
. T. Act in Form No.3CB and 3CD of and 10CCB of
the I. T. Rules duly, audit the books of accounts
in both the set separately. The A R of the
assessee and account are attends along with the
books of accounts and relevant records for
verification. He furnished the further details as
called for.

The assessee deri ved i ncome from Road
construction work secured from the National H gh
Way Authority. On scrutiny of the details,
various issues have been raised and verified.
During the year, the assessee has clained the
deduction wu/s.801A(4) of the Incone-tax Act.
During the year under consideration, the assessee
has not received any new contract worKk.

The assessee S doi ng a busi ness with
construction of two conpanies with a separate
agreenents in the form of Joint Venture with the
separate determined the share of profit in both
the venture. Both the conpanies engaged in the
business of civil <contracts, i.e. in work of
construction of roads, bridges, <canals etc.
During the year the assessee was engaged in the
busi ness activity of construction of
i nfrastructure for Swaroopganj-Pindware of NH 14
in the state of Rajasthan and Vadodara — Padra -
Janbusar Road, from the National H ghway
Authority of India, New Delhi and National
H ghway C rcle, Vadodara respectively. The work
was allotted by the Governnment authorityes. The
contention of the assessee is that all the
construction work  of the road and other
facilities were infrastructure project and the
assessee developed the sanme and therefore the
assessee has clained the deduction u/s. 80l A(4) of
the Inconme tax Act in respect of profit earned
from the execution/devel opment of civil work. The
assessee has clained the deduction in the
preceding year on the sane contact work. After
di scussion wth the representative of t he
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assessee, and replying on the decision of the
jurisdictional |TAT, the deduction u/s.801A(4)is
al | oned on t he profit ear ned from the
infrastructure work.

The assessee failed to furnish any supporting
evidence, as it is financial institute and TDS
provisions are not applicable. In view of the
above, the interest paynent of Rs.13,38,811/- has
been disallowed u/s.40A(ia) and added to the
total incone of assessee out of interest paynent.
The disall owance so nade will beconme the incone
derived fromthe infrastructure work, and relying
on the decision of the jurisdictional |TAT, the
deduction u/s.801A(4) is allowed on the profit
earned fromthe infrastructure work.

The assessee has cl ai med t he deducti on
u/ s. 801 A(4) In respect of | nsurance claim
received of Rs.50,95,854/-. The assessee has
furnished the evidence in support of its claim

The sane evidence are found in order and
accordingly no addition is nade on this count.

After discussion and Kkeeping in mnd the
subm ssion of the assessee, total 1inconme is
conput ed as under:

Reg: Agrawal JV (AOP) Deesa A Y. 2007-08.
Net profit as per statenent Rs. 3, 68, 91, 167/ -

Add: Disall owance as di scussed
above out of interest exp. Rs. 13,38,811/-

Rs. 3, 82, 29, 978/ -
Less: Deduction u/s. 801 A(4) Rs. 3, 82, 29, 978/ -

Total assessed i ncone Rs. N L
6.3 Fromthe above facts and material on record,
whi ch was al so before the Assessing Oficer, it
Is evident that the necessary facts and nateria

relating to the <claim for deduction by the
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assessee under Section 80l A(4) nmade in the return
of incone were considered by the Assessing
Oficer. He applied his mnd to those nmaterials
and allowed deduction as per his Assessnent
Oder. It could neither be denonstrated, nor it
Is revealed that the Assessing Oficer had any
tangible material wth him so as to validly
exercise the powers of reopening. Once the
Assessing O ficer on the basis of material before
hi m had applied his mnd and granted deduction in
the Assessnent Order, it was not permssible for
him to exercise powers under Section 147 on the
sane nmaterial on the ground that certain aspects
were not considered or that they were overl ooked.

7. A change of opinion is no ground for
exercise of powers under Section 147, as is
reiterated and enphasized in the celebrated
decision in Conm ssioner of |Incone Tax Vs
Kel vinator of India [(2010) 320 ITR 561 (SO],
whi ch hel d as under:

“The concept of change of poinion on the
part of the Assessing Oficer to reopen an
assessnent does not stand obliterated
after the substitution of section 147 of
the Incone Tax Act, 1961, by the D rect
Tax Laws (Anendnent) Acts, 1987 and 1989.
After the anendnent, the Assessing Oficer
has to have reason to believe that incone
has escaped assessnent, but this does not
inply that the Assessing Oficer can
reopen an assessment on nere change of
opi ni on. The concept of “change of
opinion” nust be treated as an in-built
test to check the abuse of power. Hence
after April 1, 1989, the Assessing Oficer
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has power to reopen an assessnent,
provided there is “tangible material” to
cone to the conclusion that there was
escapenent of income from assessnent.
Reason nust have a link with the formation
of the belief.”

7.1 In Qujarat Narrmada Velly Fertilizers Vs CAT
[310 ITR 120], it was observed that on a plain
reading of Section 147 of the Act it becones
apparent that the Assessing Oficer is vested
with jurisdiction to re-open a conpleted
assessnent if he has reason to believe that any
inconme chargeable to tax has escaped for
assessnent for any Assessnent Year. It is held
that the basic requirenent is that there has to
be material before the Assessing Oficer at the
time when reasons are recorded and it is shown
from such material that incone chargeable to tax

has escaped assessnent.

7.2 In other words, “the reason to believe” and
the “opinion” to be formed by the Assessing
Oficer for the purpose of exercise of powers
under Section 147 have to be guided by the
tangi ble material available with himat the tine
of proceeding to re-open and to record reasons
for re-opening and that such material was not
with him when he undertook the original

assessnent .

7.3 It is further stated in the reasons recorded
that what was renmained to be verified was whet her

the assessee was owner of the infrastructure
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facility for which the deduction in question was
claimed. Learned advocate for the petitioner
rightly submtted that the issue is answered in
Li berty India (supra) wherein it is held that in
order to eligible for deduction of profits from
I ndustrial undertaking under Sections 801, 80IA,
80IB of the Act itself generation of profits from
infrastructural activity that attracts incentives
under the said provisions, and not ownership in
the business. The relevant observations are as

under :

7.4 1f the reasons recorded in the present case
are attentively read, it 1s nentioned, “during
course of assessnent it is remained to be
verified, whether the assessee was the owner of

the infrastructure facility or not..” In the next

also it was stated “on verification of profit and

”

| oss account..” It was further stated “during the
assessnment proceedings it is remained to be
verified the expenses incurred ... Thus, what can
be figured out fromthe reasons recorded is that
the Assessing Oficer wanted to re-open the
assessnent as according to him certain aspects
remained to be verified. It cannot be gainsaid
that re-opening of assessnent for the purpose of
“verifying” or “verification” will be necessarily
an action based on a nere change of opinion. The
connot ati on of wor d “to be verified”,
“verification” is to reexamne the existing
material. Verification is always with reference

to the details already considered once. Wen one
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wants to verify his decision, it neans that one
reviews the decision. Re-assessnent powers cannot
be exercised to nerely review the earlier
assessnment on the special ground that sonething
was omtted from consideration or particular
conclusion was inprecisely or wongly arrived at.
Formati on of such belief by the Assessing Oficer
has to satisfy the requisite paranmeters which are
conditions precedent for exam ne of provision
under Section 147. The necessary conditions being
satisfied. From the reasons recorded thenselves,
therefore, it was seen that the Assessing Oficer
proceeded to exercise the powers since he wanted
to verify certain aspects the assessnent already
conpl et ed.

8. It my be noted that in the subsequent
Assessnent Year 2008-09, simlar claim was nade
by the assessee in its return of incone. The
Comm ssi oner (Appeals) allowed the deduction for
the sane projects under Section 80 |A(4) as per
order dated 13.10.2011, which is on record of the
petition. In the subsequent Financial Year 2009-
10 the petitioner-assessee did not claim the
deduction in view of anmendnent in Section 80 I|IA
in the Finance Act, 2009. It is, however, stated
in the Menorandum of Petition that the virus of
anendi ng Expl anati on to Section 80 I A
retrospectively is wunder challenge before this
Court in Special Cvil Application No.12233 of
2009. The aforesaid facts are noted only because
they are connected facts. The fact that the
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Appellate Authority has granted relief in the
subsequent year is not taken into consideration
for reaching conclusion in this petition. The
I mpugned notice for reopening is held to be
illegal on the ground that it is based on a nere
change of opinion and therefore, anounted to
erroneous and illegal exercise of power under
Section 147 of the Act.

9. For the foregoing reasons and discussions,
respondent No. 1l-Assessing Oficer has clearly
exceeded his jurisdiction under Section 147 of
the Act in issuing the inpugned notice. The
i mpugned notice dated 30.12.2010 under Section
148 of the Incone Tax Act, 1961 (Annexure-B to
the petition) as well as the order dated
05.12.2011 of the Assessing Oficer rejecting
objections of the petitioner (Annexure-J to the

petition) are set aside.

10. The petition is accordingly allowed. Rule is
nmade absolute w thout any order as to the cost.

(V.M.SAHAI, J.)

(N.V.ANJARIA, J.)

Anup
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