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IN THE H GH COURT OF GUARAT AT AHVEDABAD

SPECI AL G VIL APPLI CATI ON No. 12251 of 2002
Wth
SPECI AL CI VI L APPLI CATI ON No. 489 of 2005

For Approval and Signature:

HONOURABLE MR JUSTI CE AKI L KURESH
HONOURABLE Ms. JUSTI CE HARSHA DEVANI

Whet her Reporters of Local Papers may be al | owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

Whether it is to be circulated to the civil judge

GARDEN FI NANCE LTD. - Petitioner(s)
Ver sus
ASSTT. COW SSI ONER OF | NCOVE TAX - Respondent (s)

Appear ance :

MR M)} SHAH FOR MR JP SHAHfor Petitioner(s) : 1,
MR SUDHI R M MEHTA for Respondent(s) :' 1,

CORAM : HONOURABLE MR JUSTI CE AKI L KURESHI
and

HONOURABLE MS. JUSTI CE HARSHA DEVANI

Date : 03/09/2012
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(Per : HONOURABLE MR JUSTI CE AKIL KURESH )

1. These petitions arise out of simlar background
I nvol ving the sane assessee. They have been heard
together and are disposed of by this comobn

j udgenent .

2. Brief facts maybe noted as arising in Special
Civil Application No.489/2005.

2.1) The petitioner assessee is a conpany
registered under the Conpanies Act and is
regularly assessed to tax. For the assessnent
year 1996-1997, the petitioner had filed its
return of incone on 30.11.1996. The petitioner
had in that year as in the past clained
depreciation at the rate of 40% on the comrerci al
vehi cl es purchased by the petitioner fromtine to
time. The opening Witten Down Value of such
purchases for the assessnent year 1996-1997 was
Rs.8.50 crores. On such Witten Down Value, the
petitioner had clainmed depreciation at the rate
of 40% In the second half of the year relevant
to the assessnent year 1996-1997, the petitioner
had nade fresh purchases of such comercial
vehicles and supplied to one Shriram Transport
Finance Co. Ltd. on l|ease. On such purchases of
conmmer ci al vehi cl es, the petitioner cl ai nred
depreciation at the rate of 20% being 50% of
avai |l abl e depreciation for full year.

2.2) The return filed by the petitioner was
taken in scrutiny. The Assessing Oficer under
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his conmmuni cation dated 21.10.1998 raised several
queries with respect to various issues arising
out of such return. In particular, wth respect
to depreciation on the vehicle, he called for
followi ng details :

“19. Details of vehicles on which depreciation
at the rate of 40%is clained.”

2.3) In response to such queries, t he
petitioner filed replies. Under reply dated
22.2.1999, the petitioner supplied full details
of the depreciation clainmed on the purchase of
the vehicles. It would be useful to take note of
the conplete details thereof. The petitioner
conveyed as under

“In reply to your letter dated 21.10.1998, we are
submtting herewith a reply of query no.19 as
under -

The assessee conpany is a Non Banking finance
conpany engaged in a business of leasing H P. and
finance. The assessee conpany had purchased and
| eased commercial vehicles during Financial years
01.04.1994 to 31.03.1995 and 01.04.1995 to
31.03.1996. The details as under -

AY. 1995-96

Aéa;;;éh_ah;ing t he year 11, 2500, 000
AY. 1996-97

Aéa;£;gh-ah;ing t he year 2222, 540

The assessee conpany had cl ai nmed depreciation at
the rate of 40% on commercial vehicles. W have
submtted statenent of depreciation along wth
Incone tax return filed on 30.11.1996. As per the
said statenent, we have clained depreciation on
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pl ant and nmachi neri es, commer ci al vehi cl es,
vehi cl es, furnitures and equi pnent s and
Bui Il ding(residentials) as per the APPEND X (1)
see rule(5. W have clained depreciation on
commercial vehicles at the rate of 40% and on
other vehicles we have clained depreciation at
the rate of 20% The working is reproduced as
under : -

Depreci ation |Cost/ Qpening |Rate of Dep. |Depreciation |C osing

of Block of WD.V. Rs. WD. V. Rs

Asset s

Vehi cl es

Conmmer ci al

Addi ti on 8, 5000, 000 0.4 34000, 000 51000, 000

duri ng

Asstt. Year

1995- 96

Addi ti on 2222, 540 ale 444,508 1778, 032

during

Asstt. Year

1996- 97

eligible for

pro-rata

Depr eci ati on

Vehi cl es

Addi tion 2225, 222 o 445,044 1780, 178

duri ng

Asstt. Year

1996- 97

Addi tion 824, 932 0.1 82, 493 742, 439

during

Asstt. Year

1996- 97

eligible for

pro-dat a

Depr eci ation
We have purchased comercial vehicles and the
said vehicles were given on |ease. The |essee
has used the said comercial vehicles for the

busi ness of

your

requi r ement

under
shal |

of hire.

1. Shriram Transport

ki nd

t hat

| TR 336

2. Shriram I nvestnents Ltd. V/s.

running them on hire.
attention
in Section 32 or
t he owner
use the vehicle hinself
W rely on follow ng decisions-

of

Fi nance Co.

t hat

t he commerci al

for

| td.

ACIT 59

t here
in the rules there
vehi cl es
t he busi ness

V/s.

IS

| TD 570

We al so draw

no

ACIT 63
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3. Shriram Transport Finance Co. Ltd. V/s. ACT 63
| TD 336.
You are therefore, allowed the depreciation at
the rate of 40% on comercial vehicles.”

2. 4) In the wultimate assessnent that the
Assessing Oficer framed under section 143(3) of
the Act on 24.3.1999, though he nade several
adj ust ment s; with respect to claim of
depreciation of the petitioner referred to above,

he made no di sal | owances.

3.1t is this assessnent which the Assessing Oficer
desired to reopen for which he issued notice
dated 20.6.2002. W nmay record in brief that
previously the attenpt on part of the Assessing
Oficer to reopen the assessnent cane up for
consi deration before this Court In a wit
petition filed by the present petitioner. There
was a difference of opinion between the two
menbers of the Bench who heard such petition.
Such difference was resolved through third
menber's opinion in case of Garden Finance Ltd.
v. Assistant Comm ssioner of I|nconme-tax reported
in 268 ITR 48 who permtted the petitioner to
rai se objections to the proposal of reopening in
terns of decision of the Apex Court in case of

GKN  Driveshafts(India) Lt d. V. | ncome- Tax
Oficer and others reported in 259 |ITR 109.
Ther eupon t he petitioner rai sed detail ed

objections before the Assessing Oficer which
when were turned down the present petition cane
to be filed.
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4. The Assessing Oficer had recorded reasons for
| mpugned notice of reopening. Such reasons read
as under

“The assessee conpany is a nhon-banking finance
conpany engaged in the business of financing,
noney |lending and trading in shares and financing
on | ease of notor vehicles. The assessee conpany

has shown source of incone viz., |ease incone,
hire purchase inconme, bill discounting incone,
profit on sale of long term investnent, interest
on deposits on |oan, | oan nmanagenent f ee,
nmerchant banking incone and i1ncone from other
sour ces.

2. The assessee conpany filed return of incone
on 30/11/96 showi ng taxable incone Rs.NIL. Oder
passed u/s.143(3) of the Act on 24/ 3/99
determ ning taxable incone at Rs.5,00,35,628/-.
Wil e passing the order, depreciation as per rule
was al |l oned at Rs. 8, 43, 27, 096.

3. On verification of the depreciation statenent
attached with the return of incone, it is noticed
t hat depreci ati on of Rs. 8, 43, 27, 096/ - S
i nclusive of depreciation of Rs.3,40,00, 000 on
notor vehicles (comercial) clainmed at the rate
of 40% on WDV/ cost of Rs.8,54,00,000. As per Rule
5, the rate of depreciation on notor vehicle in
the second columm of the table in Appendix-I are
as under
Bl ock of Assets Depr eci ati on

allowance as per
per cent age of WDV

[11 (1A Motor car other than those|20%
used in a business of running
them on hire acquired or put
to use on or after the first
day of April, 1990

(2) (ii) Mot or buses, notor lorries|40%
and notor taxies used in a
busi ness of running them on
hire.
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4. The assessee is a |l|easing conpany. The
assessee conpany has used the notor vehicles for
| ease and not for hiring. The assessee conpany
is, therefore, entitled for depreciation at the
normal rate of 20% on notor vehicles(comercial)
and not at the higher rate of 40% as cl ai ned and
allowed while finalizing the assessnent. Excess
depreciation on notor vehicles(commercial) has
been allowed by Rs.1,70,00,000 while conputing
t axabl e incone, which has escaped assessnent to
t hat extent.”

5. On the basis of said facts on record, counsel for
the petitioner vehenently contended that the
notice for reopening which has been issued beyond
the period of four years fromthe end of rel evant
assessnent year s wholly wthout jurisdiction.
The petitioner had nade true and full disclosures
about its claim for depreciation at higher rate.
The Assessing Oficer had exam ned such clai mand
made no disallowance in the final conputation in
the scrutiny assessnment that he farnmed. Such
assessnment cannot be reopened beyond a period of
four years for the reasons recorded by the
Assessing O ficer. Counsel submtted that even in
the reasons, the Assessing Oficer has nowhere
stated that i1ncone chargeable to tax had escaped
assessnment for the failure on part of the
assessee to disclose truly and fully all material
facts. Counsel lastly submtted that 1in the
reasons, the Assessing Oficer recorded that on
verification of depreciation statenent attached
with the return of income, it was noticed that
hi gher depreciation was clainmed. It would thus
energe that there was no new naterial outside of
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t he assessnent proceedings on the basis of which
the Assessing Oficer could form a belief that
i ncone chargeable to tax has escaped assessnent.
He submtted that notice was thus bad in |aw and

t heref ore be quashed

6. On the other hand | earned counsel for the Revenue
made an attenpt to suggest that in the origina
assessnment the assessee had not nade true and
full disclosure. Notice of reopening beyond four
years also therefore, was valid. He relied on the
reasons recorded by the Assessing Oficer to
contend that incone chargeable to tax had escaped
assessnent. He pointed out that this Court in
case of Bhagwati Appliance (now Dairyden Ltd.)
v. Inconme-tax Oficer reported in (2011) 337 ITR
286 (Quj.) in terns held that when the vehicle is
| eased out and thereafter, run on hire by the
| essee, higher rate of depreciation would not be
avai |l abl e. Counsel pointed out that said decision
was subsequently followed in case of Deputy
Conmi ssi oner of I nconme-tax v. Pradi p N.
Desai (HUF) reported in (2012) 341 ITR 277 (Qj)
and in case of Conmssioner of Inconme-tax V.
Aravali Finlease Ltd. reported in (2012) 341 ITR
282(Q@uj .)

7. At the outset we nmay record that in the present
case, we are not concerned wth the validity of
the belief of the Assessing Oficer that incone
chargeable to tax had escaped assessnent. W are

far nore concerned with the question whether the
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I ncone chargeable to tax even if can be stated to
have escaped assessnent, sane was for the reason
of assessee not disclosing truly and fully all
material facts. This would be rel evant because in
the present case admttedly the notice of
reopeni ng has been issued beyond a period of four
years fromthe end of relevant assessnent year.

8.In this context, we may revisit the material on
record. The assessee had l|lodged a claim of
depreciation at the rate of 40% on the Witten
Down Value of comercial vehicles purchased
earlier. In addition thereto the petitioner had
also clained part depreciation at higher rate of
vehi cl es purchased in second half of the year and
which were | eased out to another conpany. In the
scrutiny assessnent, the Assessing Oficer
exam ned various clains of the petitioner. Wth
respect to depreciation clained, he raised a
specific query and called upon the petitioner to
justify the claim by giving details of vehicles
on which depreciation at the rate of 40% was
clained. In reply to such question, the assessee
made a det ai | ed representation under
communi cation dated 22.2.1999. The petitioner
stated that conmpany had purchased and |eased
commer ci al vehi cl es during financi al years
between 1.4.1994 to 31.3.1995 and 1.4.1995 to
31. 3. 1996. Details  of such purchases were
provided. It was also pointed out that the
conpany was claimng depreciation at the rate of
40% on the commercial vehicle. It was stated that
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on certain vehicles, the conpany had clained
depreciation at the rate of 20% This would have
reference to the vehicles purchased by the
conpany during the second half of the year and
t her ef ore, hal f of ot herw se avail abl e
depreciation could be clained. The conpany
specifically pointed out that “we have purchased
vehicles and the said vehicles were given on
| ease. The | essee has used the said comrerci al
vehicle for the business of running them on
hire. W also draw your kind attention that, the
re IS no requirenent in Section 32 or in the
rules there wunder that the owner of the
commer ci al vehicles shall use the vehicle
hinself for the business of hire. W rely on
foll ow ng decisions .....

9. Thus full facts were laid before the Assessing
Oficer in context of the petitioner conpany's
claim for depreciation at the higher rate on
conmer ci al use for running on hire. The
petitioner in fact firmy asserted that though
such vehicles were |eased out, the |essee had
used such vehicles for the business of running
them on hire and that therefore, as per the
statutory provisions and the decisions of the
Courts, the conpany would still be entitled to
hi gher rate of depreciation. As already recorded,
we are not concerned wth the wvalidity of
conpany's legal submissions in this respect. W
are only drawing a firm conclusion that the

conpany had placed full facts before the
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Assessing Oficer in the original assessnent
I tsel f. In addition to filing +the return
cl ai m ng depreciation at the rate the conpany
t hought was applicable, during the course of
scrutiny assessnment, the conpany nade detailed
subm ssions why despite comercial vehicles have
been | eased out, higher rate of depreciation was
justified. This is therefore, not a case where
I ncone chargeable to tax can be stated to have
escaped assessnent for the reason of assessee
failing to disclose truly and fully all naterial
facts. In that view of the matter, the mandatory
condition to enable the Assessing Oficer to
reopen the assessnment beyond the period of four
years not having been satisfied, inmpugned notice
must be quashed.

10.1n Special Guvil Application No.12251/2002, we
are concerned with |ater assessnent year of 1997-
1998. Here also notice for reopening the
assessnent dated 20.6.2012 which is inpugned in
this petition, was issued beyond a period of four
years from the end of relevant assessnent year.
In the present case also the assessee had cl ai ned
depreciation at higher rate on the vehicles
purchased but | eased out to another conpany. Here
al so during scrutiny assessnment, such claim was
not disallowed. Here also for identical reasons
the Assessing Oficer desired to reopen the
assessnent previously framed after scrutiny
beyond a period of four years. Wthout therefore,
recording separate reasons in this case also we
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are of the opinion that notice for reopening was

not vali d.

11.In the result both the petitions are allowed.
| mpugned notices both dated 20.6.2012 issued
under section 148 of the Act are quashed. Rule

made absol ute. No costs.

(Aki | Kureshi,J.)

(Harsha Devani, J.)
(raghu)
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