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IN THE H GH COURT OF GUARAT AT AHVEDABAD

TAX APPEAL No. 2213 of 2010

COW SSI ONER OF | NCOVE TAX CENTRAL-I11 - Appellant(s)
Ver sus
SHAMBHUBHAI MAHADEV AHI R - Qpponent (S)

Appear ance :

MRS MAUNA M BHATT for Appellant(s) : 1,
MRS SWATI SOPARKAR for Opponent(s) : 1,

CORAM : HONOURABLE MR JUSTI CE AKI L KURESHI
and

HONOURABLE MS. JUSTI CE HARSHA DEVANI

Date : 12/09/2012

ORAL ORDER
(Per : HONOURABLE MR JUSTI CE AKI L KURESHI )

1. Brief facts necessary for this order may be

not ed.

2. Appeal is filed by the Revenue <calling in
guestion the judgnent of the Incone Tax Appellate
Tri bunal (“t he Tri bunal ” for short) dat ed
31.5.2010 raising various questions. Appeal was
filed on 13.10.2010. It is not in dispute that
the tax effect involved in this appeal exceeded
Rs.4 lac which was the threshold limt permtting
the Revenue to prefer appeal before the H gh
Court as provided by Central Board of Direct

Taxes ('CBDI" fort short), in its instructions
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dated 15.5.2008(here-in-after to be referred to
as “instructions of 2008”). It is equally not in
di spute that such tax effect however, does not
exceed Rs.10 lac, a revised |limt provided by the
Boar d in its | ater I nstructions dat ed
9.2.2011(here-in-after to be referred to as

“instructions of 2011").

3.In view of the above facts, counsel for the
assessee at the outset raised a prelimnary
objection of the maintainability of the appeal on
the ground that the tax effect involved is |ess
than the mninmum threshold |imt provided by the
CBDT in its instructions dated 9.2.2011.

4. The precise contention of the counsel for the
assessee was that though at the tine of filing of
the appeal the limts prescribed by the Board in
its instructions of 2008 applied and as per such
provi sions, the appeal was then maintainable, the
revised limts contained in the instructions of
2011 should be applied when the appeal is taken
up for hearing. Counsel for the assessee in fact
contended that such limt would apply to al
pendi ng cases irrespective of the date of filing.
In short, contention of the counsel was that
i nstructions of 2011 would govern naintainability

of all pending appeals of the Revenue.

4.1) For the purpose of above contention,
counsel placed heavy reliance on a recent

decision of D vision Bench of this Court dated
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24.08. 2012 in case of the Comm ssioner of |ncone-
tax v. Sureshchandra Durgaprasad Khatod(HUF) in
Tax Appeal No.1404/2010. In such decision, the
counsel pointed out that this Court relying on
decision of the Bonbay Hgh Court in case of
Comm ssioner of Inconme Tax vs. Madhukar K
| nandar (HUF) reported in 318 I TR 149 and certain
ot her decisions of Karnataka and Del hi H gh Court
held that the instructions of 2011 would also
apply to pending appeals. Counsel submtted that
i ndependent of the said decision of this Court in
case of Sureshchandra Durgaprasad Khat od(HUF)
(supra), the instructions of 2011 should be held
applicable to all pending cases. He supported
said contention on follow ng argunents :

1) The CGovernnent of India published National
Litigation Policy issued by the Mnistry of Law
and Justice. Paranount consideration was to
reduce delay and pendency. The instructions of

the Board should be interpreted in tune with such

pol i cy.

ii) If the instructions of 2011 are applied only
prospectively, the sanme would lead to absurd
situation. For exanple, in case of the sane
assessee, the appeal nmay be termnated as non
mai ntai nabl e since the sanme may have been filed
after the cut-off date whereas for earlier years
appeals of the sane assessee raising identical
guestions may be entertained only on the ground
that such appeal was filed prior to issuance of
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the instructions of 2011. According to the
counsel, such interpretation which would lead to

anonal ous and absurd situati on should be avoi ded.

iii) Counsel also submtted that various High
Courts have taken a view that the instructions of
2011 will apply to all pending cases.

5.0On the other hand, Ilearned counsel for the
Revenue repelled the contentions submtting that
the Board in terns of section 268A of the Incone-
tax Act, 1961(“the Act” for short) has been
Issuing instructions from tine to tine |laying
dowmn the nonetary Ilimts for permtting the
Revenue to file appeals before the Tribunals,
H gh Courts and Suprene Court, as also providing
for the conditions on which such limts nmay be
I gnor ed. He submtted that such instructions
have to be interpreted on the basis of |anguage
used therein. The plain |anguage of the
i nstructions  of 2011 did not perm t any
anbiguity. It would therefore, be not open for
the Court to adopt any interpretation other than
one energing from the plain |anguage used.
Counsel further submtted that in plain terns the
I nstructions  of 2011 were nade applicable
prospectively. It was also submtted that various
decisions of different H gh Courts holding that
the instructions would apply prospectively and
not to pendi ng cases filed bef ore t he
instructions were issued, were not noticed by
this Court in case of Sureshchandra Durgaprasad
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Khat od (HUF) (supra).Counsel therefore, submtted
t hat decision in the said <case requires

reconsi der ati on.

6. W may notice that the legislature introduced
section 268A in the Act through the Finance Act
of 2008, however, with retrospective effect from
1.4.1999. Section 268A reads as under

"268A. (1) The Board may, from tinme to tine,
I ssue orders, instructions or directions to other
I nconme-tax authorities, fixing such nonetary
limts as it may deem fit, for the purpose of
regulating filing of appeal or application for
reference by any incone-tax authority under the
provi sions of this Chapter.

(2) Were, in pur suance of t he orders,
instructions or directions issued under sub-
section(1l), an income-tax authority has not filed
any appeal or application for reference on any
issue in the case of an assessee for any
assessnent year, it shall not preclude such
authority from filing an appeal or application
for reference on the sane issue in the case of -
(a) the same assessee for any ot her

assessnent year; or
(b) any other assessee for the sane or any
ot her assessment year.

(3) Notwi thstanding that no appeal or application
for reference has been filed by an incone-tax
authority pursuant to the orders or instructions
or directions issued under sub-section(l), it
shall not be lawful for an assessee , being a
party in any appeal or reference, to contend that
the income-tax authority has acquiesced in the
decision on the disputed issue by not filing an
appeal or application for reference in any case.

(4) The Appellate Tribunal or Court, hearing such
appeal or reference, shall have regard to the
orders, instructions or directions issued under
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sub-section(1l) and the circunstances under which
such appeal or application for reference was
filed or not filed in respect of any case.

(5 Every order, instruction or direction which
has been issued by the Board fixing nonetary
limts for filing an appeal or application for

reference shall be deened to have been issued
under sub-section(l) and the provisions of sub-
sections (2),(3) and (4) shal | apply

accordingly.]."

7. Even before the introduction of section 268A in
the Act, the Board had been issuing instructions
fromtime to time to govern filing of appeals by
t he Revenue before the Tribunals, H gh Courts and
Suprenme Court principally with a viewto limting
appeals involving low tax effect and to filter
out frivolous appeals of the Revenue. Wth
I ntroduction of section 268A of the Act, such
I nstructions received statutory force. It is
therefore, not possible, not even argued before
us that such instructions are not only binding on
the Revenue, they have a statutory effect. Any
appeal therefore, which the Revenue files before
this Court ignoring such instructions would not
be rmai ntai nable. The question however, is should
such instructions be given prospective effect or
would such instructions govern all pendi ng
appeal s before the H gh Court irrespective of the
date of filing. In the present case, we are
concerned with the instructions of 2011. However,
it my be useful to take note of different
i nstructions issued by the Board in the year 2000
and onwar ds.
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A Under the instructions of 1.4.2000, the
Board provided for a mninumtax effect of Rs. 1
lac for appeal to the Tribunal, Rs.2 lac for
appeal or reference to the Hgh Court and Rs.5
| ac for appeal to the Suprene Court. Paragraph 3
of the instructions however, provided for four
exceptions where adverse judgnents should be
contested irrespective of revenue effect. It was
provided that the instructions shall conme into
effect from 1. 4. 2000.

B) Such Iimts were revised to Rs. 2 | acs,
Rs. 4 lacs and Rs. 10 | acs resepctively under the
instructions of 24.10.2005. Para. 3 thereof once
again provided for <certain exceptions on the
basis of which appeals <could be presented
I rrespective of the nonetary limts.

(@) The next set of instructions came from
the Board on 15.5.2008 in which though the
nonetary limts remai ned unchanged, certain other
changes were nmade in earlier instructions. For
the first tinme, the term “tax effect” was
expl ained. Insofar as incone tax is concerned,
sane would include only the tax wthout any
conputation of interest thereon. Paragraph 11 of
the instructions provided as under:

“11. This instructions wll apply to appeals
filed on or after My 15, 2008. However, the
cases where appeals have been filed before My
15, 2008 will be governed by the instructions on
this subject, operative at the tinme when such
appeal was filed.”
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This was a major departure from the |anguage
used in earlier instructions. These instructions

for the first tinme specifically provided that the

instructions wll apply to appeals filed on or
after 15.5.2008. It further clarified that
appeals filed before such date, will be governed

by the instructions on the subject, operative at
the time when such appeals were fil ed.

D) In the instructions of 2011, t he
nonetary limts were revised to Rs. 3 lac for
appeal to Tribunal, Rs.10 lac for appeal or

reference to the High Court and Rs.25 lac for
appeal to the Suprene Court. Paragraph 8 of the
instructions provided for exceptions  where
appeals could be presented irrespective of tax
effect and reads as under

“8. Adverse judgnents relating to the follow ng
| ssues shoul d be cont est ed on nerits
notw thstanding that the tax effect entailed is
| ess than the nonetary limts specified in para 3
above or there is no tax effect.

(a) Wiere the Constitutional wvalidity of the
provisions of an Act or Rule are under chall enge,
or

(b) Were Board' s or der, Notification,
Instruction or Grcular has been held to be
illegal or ultra vires, or

(c) Wiere Revenue Audit objection in the case has
been accepted by the Departnent.”

Paragraph 11 contained a simlar provision as

Downloaded on : Wed Sep 16 15:22:24 IST 2020



TAXAP/ 2213/ 2010 9/ 21 ORDER

in case of instructions of 2008 and provided as

under

“11. This instructions wll apply to appeals
filed on or after 9th February 2011. However, the
cases where appeals have been filed before 9th
February 2011 w | be governed by the
i nstructions on this subject, operative at the
ti me when such appeal was filed.”

8. W are of the view that the issue requires
consideration by a larger Bench. Nunber of
decisions of various H gh Courts on the subject
were not brought to the notice of this Court in
case of Sureshchandra Durgaprasad Khat od(HUF)
(supra). W, independently also have serious
doubts if the instructions of 2011 can be applied
to cases filed wearlier. W nmay notice how
different H gh Courts have viewed the situation.

a) In case of Comm ssioner of Inconme-tax V.

Kodananad Tea Estates Co. reported in 275 ITR
244, Revenue challenged the decision of the
Tribunal which had dismssed its appeal on the
basis of |low tax effect applying the instructions
of 2000. The H gh Court reversed the decision of
the Tribunal holding that such instructions were
made effective from 1.4.2000 before the appeal

was filed. The H gh Court held that the Tribuna

therefore, commtted an error in not considering

t he appeal on nerit.

b) Ful | Bench of Punjab and Haryana H gh Court
in case of Conmm ssi oner of | ncone-tax .
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Varindera Construction Co. reported in (2011) 331
| TR 449(P&H) (FB), considered a simlar question
of applicability of instructions of 2008. The
Court held that the instructions |aying down the
nonetary limts control the filing of the appeals
and not hearing of the appeals. The appeals filed
in accordance with the applicable limt at the
time of filing cannot be governed by a circular
applicable at the tine of hearing. Such decision
was rendered by the Full Bench in view of the
reference nmade by the Division Bench finding it
unable to agree to the view adopted in case of
Comm ssioner of Inconme-tax v. Abhinash Gupta
reported in (2010) 327 ITR 619((P&H). The Ful

Bench of the H gh Court took note of decision of
Bonbay H gh Court in case of Madhukar K. | nandar
(HUF) (supra) but differed fromthe view of Bonbay

H gh Court nmaking follow ng observations :

“10. After due consi derati on of rival
cont enti ons, we are in agreenent wth the
contention raised on behalf of the revenue.
Crcular laying down nonetary limt controls the
filing of the appeals and not their hearing.
Appeal s filed as per applicable limt at the tine
of filing cannot be governed by circular
appl i cabl e at t he tinme of heari ng. Ve
respectfully differ fromthe view taken by Bonbay
H gh Court as followed by this Court. The object
of circular under section 268A as already
mentioned is only to govern nonetary limt for
filing of the appeals. There is no scope for
reading the ~circular as being applicable to
pending appeals. Even Hon’ble the Bonbay H gh

Court hel d t hat t he circul ar was not
retrospective. It only observed that having
regard to the falling noney value and choking
Court docket, policy of nonetary |imt was
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needed to be adopted for pending matters. The
docunent referred to as circular dated 5.6.2007,
in our view, has not been properly appreciated

It only says that the departnent was not
followng instructions as to nonetary limt while
filing the appeals and should exam ne whether
pending appeals which did not conform to
prescribed nonetary limt should be wthdrawn.
The said nenorandum was purportedly issued on a
direction of the H gh Court and was applicable
only to cases pending in Bonbay H gh Court. The
same cannot be read to nean that in all Hi gh
Courts, all pending appeals were to be exam ned
in the light of nonetary limt applicable on the
date of hearing and not on the date of filing.”

c) | ssue also canme up before Chhattisgarh H gh
Court in case of Comm ssioner of I|ncone-tax V.
Navbharat Explosives Co. P. [Itd. reported in
(2011) 337 ITR 515 (Chhattisgarh). In the said
deci sion once again the instructions of 2008 cane
up for consideration in the context whether the
sane would apply to the pending appeals which
were filed before the date of instructions.
Decision of Bonbay H gh Court in case of
Madhukar K. | nandar (HUF) (supra) was also
noti ced. The Court ultimately ruled that

“26. Thus, following the decision of the Mdras
H gh Court in the matter of Kodananad Tea Estates
Co. (2005) 275 |ITR 244(Mad) and the decision of
the Kerala Hgh Court in the case of John L.
Chackol a(2011)337 |ITR 385(Ker), we hold that
mai ntainability of appeals/references at the
I nstance of Revenue is to be considered on the
basis of circulars/instructions prevailing at the
rel evant tine when the appeal/reference was nade
and Instruction issued vide circular dated 15th
May, 2008 is prospective and it has no
application what soever to any pr oceedi ngs
initiated before 15th My, 2008 and the sane
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remain undecided and pending after 15th My,
2008. "

d) Such issue once again canme up before the
Kerala High Court in case of Comm ssioner of
Wealth-tax v. John L. Chackola reported in (2011)
337 I TR 385(Ker), where also Hgh Court was
unable to adopt the view of Bonmbay H gh Court in
case of Madhukar K. | nandar ( HUF) (supra) .
Referring to paragraph 11 of the instructions of
2008, the Court noted that such para specifically
provided that nmaintainability of appeals prior to
the date of instructions should be considered
with reference to the instructions in force at
the time of filing the appeals. In view of such
| anguage, the Court held that the case of the
assessee woul d be gover ned by earlier

I nstructi ons.

9. W are not oblivious to the counter view adopted
by the Bonbay H gh Court and certain other H gh
Courts follow ng the view of Bonbay High Court in
case of Madhukar K. | nandar (HUF) (supra).

a) In case of Conm ssioner of Inconme-tax V.
Pithwa Engg. Wrks reported in (2005 276 ITR
519(Bom), the Bonbay H gh Court held that the
I nstructions of 2000 woul d apply to pendi ng cases

al so.

W may  however, recal | t hat in the
instructions of 2000 the Ianguage used in
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paragraph 11 of the instructions of 2008 or
paragraph 11 of the instructions of 2011 was not
found. Such judgenment therefore, is not an
authority that the instructions of 2008 or 2011
woul d apply to all pending cases.

b) In case of Conm ssioner of Inconme-tax V.
Pol ycott Corporation reported in (2009) 318 ITR
144(Bon), the Bonbay H gh Court held that the
i nstructions of 2008 would apply to pendi ng cases

al so.

W may however, notice that in such decision
the H gh Court did not notice or at any rate did
not refer to paragraph 11 of the instructions
which nade applicability thereof specifically
prospective. Applicability or otherwise of the
instructions to the pending appeals could not
have been decided wthout having regard to
paragraph 11 of the instructions.

C) In case of Madhukar K. [Inandar (HUF) (supra)
reported in 318 ITR 149, the Bonbay H gh Court
followng the decision in case of Polycott
Corporation (supra) and further placing reliance
on section 268A of the Act held that the
I nstructions of 2008 would apply to all pending

cases.

Once again we nmay record that in such
deci sion, paragraph 11 of the instructions does
not appear to have been noticed, at any rate such

paragraph is not referred. Wth profound respect
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t herefore, such decision in our view was rendered
Wi thout giving due weightage to the specific
| anguage of paragraph 11 of the instructions of
2008. .

d) Deci sion of Bonbay H gh Court in case of
Madhukar K. I nanmdar (HUF)(supra) was nerely
followed by Delhi GCourt in an order dated
3.3.2011 in Tax Appeal No. 128/ 2008 wi t hout
further discussion.

e) W may also note that Bonbay H gh Court in
case of Comm ssioner of Incone-tax v. Chhajer
Packagi ng and Plastics P. Itd. reported in (2008)
300 ITR 180 (Bom) had doubted the view expressed
in case of Pithwa Engg. Wirks(supra).

f) Kar nat aka H gh Cour t I n case of
Comm ssioner of Inconme-tax v. Ranka & Ranka
reported in (2012) 19 taxmann.cont5(Kar.) has
taken a view that the instructions of 2011 should
apply to all pending cases. This was on the basis
of main two grounds. Firstly, that the Nationa
Litigation Policy to reduce the litigation and
pendency should govern the interpretation of
instructions and secondly that granting only
prospective applicability of instructions would
give rise to absurdity and Court would try to
avoid any interpretation which |eads to an absurd

si tuati on.

Wth respect the question of interpretation
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of I nstructions whi ch are ot her-wi se not
anbi guous on the basis of litigation policy, in
our view, would not arise. Secondly, we are also
of the view that prospective application of the
instructions would not lead to any absurdity. |If
by applying the instructions prospectively,
certain appeals would be decided on nerits,
because the appeals were filed prior to issuance
of the new instructions, the sane cannot be
stated to be absurd. A counter situation also may
arise if such instructions are applied wth
retrospective effect to all pendi ng appeal s
whereby an appeal would be dismssed wthout
exam nation on nerits sinply because the sane
survived for a longer period than the cognate

appeal s.

10. From the above, it can be seen that the various
Hgh Courts have taken a view that t he
I nstructions of 2011 cannot be applied to all
pendi ng appeals, particularly, having regard to
t he | anguage used in paragraph 11 thereof.

11. W are of the opinion that the view adopted by
this Court in case of Sureshchandra Durgaprasad
Khat od( HUF) (supra) requires reconsideration for
the followi ng reasons :

1) The instructions of 2011 provide revised
nmonetary limts permtting the Revenue to file
appeals before the Tribunal, Hgh Court and
Supr emne Court. Paragraph 11 thereof «clearly
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provides that such instructions wll apply to
appeals filed on or after 9th February 2011. It is
further nade clear that cases where appeal s have
been filed before 9" February 2011 wll be
governed by the instructions on the subject
operative at the time when such appeal was fil ed.
Any other interpretation to nmake the instructions
of 2011 applicable to all pending appeals, in our
opinion, would not be permssible and would be
doing violation to the plain |anguage used in the
instructions. In fact the instructions of 2011 in
paragraph 2 itself starts with an expression “In
supersession of the above instructions, it has
been decided by the Board that departnental
appeals may be filed on nerits before Appellate
Tribunal, H gh Courts and Suprene Court keeping
in view the nonetary limts and conditions
specified below.” These instructions govern the
filing of the appeals by the Revenue and were
thus neant to limt the appeals arising after the
cut-off date provided in the instructions. The
| anguage of paragraph 2 read with paragraph 11
plainly brings about the intention of the Board
to limt the new appeals and not to termnate old

appeal s wit hout consideration on nmerits.

2) These provi si ons cont ai ned in t he
I nstructions of 2011, in our opinion, have not
been given due weightage by different H gh Courts
taking a contrary view and in particular, our
H gh Court in case of Sureshchandra Durgaprasad
Khat od( HUF) (supra) .
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3) The contention t hat t he prospective
application of the instructions wuld either |ead
to discrimnation or absurdity also cannot be
accepted. Firstly, introduction of cut-off date
for the application of instructions is not under
chal  enge before us. Any possible discrimnation
t herefore, cannot be a ground for ignoring such
cut-off date by using interpretative process. In
face of such clear instructions, it would not be
open for the assessee to contend that such
I nstructions being discrimnatory in nature, this
Court should discard the portion of t he
instructions which leads to such discrimnation.
Second ground of absurdity also cannot be
accepted for two reasons. Firstly, we are unable
to see any absurdity in applying the instructions
with prospective effect. Instructions are issued
by the Board fromtime to time providing nonetary
limts bearing in mnd value of the currency. If
certain appeals are entertained on nerits because
they were filed before |ong nunber of years, may
be 10 years in a given <case before the
i nstructions of 2011 were issued as against the
appeals which arise newy, we do not see any
absurdity in such a situation. It may be that
certain appeals nmay survive |onger than others.
By applying the instructions to all pending
appeals in fact we wuld be dismssing the
appeal s which survived |onger wthout entering
into the nerits as against other appeals which
m ght have been already been decided on nerits
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before the instructions of 2011 were issued. The
so-called absurdity may arise in either case. In
fact every governnent policy or change in policy
would conme with a cut-off date. Mere prescription
of cut-of f date s nei t her absurd nor

di scrimnatory per-se.

4) Paragraph 11 of the instructions of 2011 is
unanbi guous and nakes the instructions applicable
only from a certain date and not to all pending
appeals. The cardinal rule of interpretation is
t hat any docunent or statute should be
interpreted on the basis of |anguage used by
reading the statute or the docunent as it 1is
avoiding any addition or substitution of words.
Courts while interpreting wuld also avoid
rejection of any word used in the docunent or the
statute. The rule of Iliteral construction also
further requires that Court should adopt natural
and grammatical neaning used by the draftsnman.
O -course, on certain well recognized principles
such as on mschief rule or Heydon's rule, a
deviation from such literal construction is not
impermssible. It is also well recognized that if
a particular interpretation |leads to absurdity,
the Court would avoid such an interpretation.
Such a question would arise when it is possible
to interpret a certain statute or terns of the
docunment which 1is otherwise possible of two
interpretations. Wen the language is plain, it
Is not open for the Court to reject the

expression used by the draftsman and adopt sone
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other interpretation not borne out fromthe plain

| anguage of the statute or the docunent.

5) Section 268A of t he Act recogni ses
statutorily the force of the Board' s instructions
to limt the appeals on certain grounds. In
absence of such instructions, section 260A of the
Act enables an aggrieved person including the
Revenue to prefer an appeal before the H gh Court
wi t hout any limtation of val uati on. | f
restrictions are to be inposed on such statutory
appeal s, the sanme nust be traced in the
instructions issued by the Board under section
268A of the Act.

6) Nunber of decisions of various H gh Courts
taking a contrary view were not cited before this
Court in case of Sureshchandra Durgaprasad
Khat od( HUF) (supra) .

7) Two decisions of this Court al so bearing sone
| npact on the question were also not brought to
the notice of the Court. In case of Comm ssioner
of | ncone-t ax V. Concord Phar maceuti cal s
reported in (2009) 317 ITR 395(Cuj), in context
of effect of Board' s instructions under section

268A of the Act, nmade follow ng observations:

“25. There is also difference of opinion amongst the Courts with regard to the
applicability of the Circular. If, on the date of filing of an appeal, a Circular is
not in force or certain exceptions are not there or monetary limit is less than
what was there at the time of deciding this appeal, in such cases, the Tribunal
will have to give due weightage to the provisions contained in the circular
prevalent on the date of filing of appeal and not on the date of the decision of
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the appeal.”

8) In the Ilater decision, this Court in
j udgenent dat ed 9.5.2011 in Tax Appea
No. 1601/ 2009 and connected matters in case of
Commi ssioner of Income tax-Il v. Good Luck
Marketing Ltd. in the context of nonetary limts
for filing the appeal in case of loss witten,
made foll owi ng observations :

“37. The issue can be I|ooked from a slightly
different angle. 1In absence of the Board's
circulars i1ssued, which now can be stated to be
covered under Section 268A of the Act, there are
no limtations on Revenue carrying the issue in
appeal either before the appellate Tribunal, the
H gh Court, the Suprene Court. To hold that a
particular appeal is not maintainable by virtue
of the limtations inposed by the Board in its

circular, such limtation nust be traced into
circular itself. In other words unless and until
the appeal 1is found to be opposed to the

directives issued by the Board in its different
circulars prevailing fromtinme to tinme, such an
appeal cannot be cat egori zed as not
mai nt ai nabl e.”

12.In view of above discussions, we are of the view
that the decision in case of Sureshchandra
Dur gapr asad Khat od( HUF) ( supr a) requires

reconsi derati on.

13. Fol | owi ng guesti on may be referred for

consi deration of |arger Bench.

“Whether the view taken by this Court in case of Sureshchandra
Durgaprasad Khatod(HUF)(supra) that the instructions of 2011 of the Board
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providing for revised monetary limits for filing the appeals to the Tribunals,
High Courts and Supreme Court, would apply to all pending cases irrespective
of the date of filing of such appeals is correct, particularly, in view of express
language used in paragraph 2 of the instructions which provides for revised
monetary limits for filing of the appeals and paragraph 11 thereof which
provides inter-alia that such instructions will apply to appeals filed on or
after 9" February 2011?

14. The matter nay be placed before Hon' ble Chief
Justice for constituting a Bench for answering
t he reference.

(Aki | Kureshi,J.)

(Harsha Devani, J.)
(raghu)
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