TAXAP/ 1241/ 2011 1/ 4 ORDER
IN THE H GH COURT OF GUARAT AT AHVEDABAD

TAX APPEAL No. 1241 of 2011

COW SSI ONER OF | NCOVE TAX-1V - Appel |l ant (s)
Ver sus
TARNETAR CORPORATI ON - Qpponent (s)

Appear ance :
M5 PAURAM B SHETHf or Appellant(s) : 1,
None for QOpponent(s) : 1,

CORAM : HONOURABLE MR JUSTI CE AKI L KURESHI

and

HONOURABLE MS. JUSTI CE HARSHA DEVANI

Date : 12/09/2012

ORAL ORDER
(Per : HONOURABLE MR JUSTI CE AKIL KURESH )

Revenue is in appeal against the judgnent of the
Tribunal dated 24.5.2011 raising follow ng question

for our consideration :

“Whet her the Appellate Tribunal is right in |aw
and on facts in deleting the disallowance of
deduction of Rs.1,02,69,964/- nmade u/s.801B(10)
of the Act ?”

The issue pertains to deduction clainmed by the
assessee under section 80IB(10) of the Act on
devel opnent of housing project. The Assessing Oficer
was of the opinion that such deduction was not
justified. Revenue's stand appears to be that the

assessee was not a devel oper and that therefore, would
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not be qualified for deduction under section 80I B(10)
of the Act. Additional contention of the Revenue was
that the assessee did not fulfill one of the essential
conditions required for claimng deduction under
section 80I1B(10) of the Act. Wth respect to the first
contention, the |Ilearned counsel for the Revenue
candidly agree that such issue was discussed by this
Court at considerable length in the case of CT .
Radhe Devel opers, (2012) 341 ITR 403 (Quj.) and under
simlar circunstances held that the assessees cannot
be denied the benefit of deduction. Wt hout further
el aboration, therefore, such contention is turned

down.

Wth respect to the second contention, we nay
record that the contention of the Revenue is that the
assessee did not conplete the housing project within
the statutory time frane. Under sub-clause (i) of
clause (a) of section 80IB(10), the assessee since
had got approval for the housing project from the
| ocal authority before 1st April 2004 was required to
conplete the construction |atest by 31st March 2008.
Rel ying on explanation (ii) to clause (i), Revenue
contends that since BU permssion was granted after
March 2008, the construction nust be deened to have
been conpl eted after such date. Expl anation (ii)

reads as under:

“(i1) the date of conpletion of construction of
t he housing project shall be taken to be the date
on which the conpletion certificate in respect of
such housing project is issued by the |[ocal
authority.”
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CT (Appeals) as well as the Tribunal after
detailed discussion cane to the conclusion that such
requi rement was not mnmandatory in nature. In the
pr esent case, the assessee had <conpleted the
construction well before the last date, nanely, 31st
March 2008 and had also sold several units which was
conpleted and actually occupied, and it also applied
for BU permssion to the local authority. The |oca
authority, however, for technical reasons, at one
stage rejected such application in the year 2006 and
thereafter upon revised efforts from the assessee
granted the sane by order dated 19t" NMarch 2009.

W have perused the detailed discussion of the
CT (Appeals) as well as the Tribunal on the issue.
In particul ar, t he Tri bunal not ed t hat t he
construction was conpleted in 2006. Application for
BU per m ssi on to the Minicipal authorities was filed
on 15.2.2006 which was rejected on 1.7.06. Sever al
residential units were occupied since the sane was
done wi thout necessary pernission. The assessee had
al so paid penalty and got such occupation regularized.
Sever al tenenents were sold long before the |ast
dat e.

In the present case, therefore, the fact t hat
the assessee had conpleted the construction wel |
before 31st March 2008 is not in doubt. It is, of
course, true that formally BU perm ssion was not
granted by the Minicipal Authority by such date. It
is equally true that explanation to clause (a) to
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section 801 B(10) links the conpletion of the
construction to the BU permssion being granted by
the local authority. However, not every condition of
the statute can be seen as nmandatory. |f substanti al
conpliance thereof is established on record, in a
given case, the court may take the view that m nor
deviation thereof would not vitiate the very purpose
for which deducti on was bei ng nade avail abl e.

In the present case, the facts are peculiar. The
assessee had not only conpleted the construction two
years before the final date and had applied for BU
perm ssion. Such BU perm ssion was not rej ected on
the ground that construction was not conpleted, but

the sone other technical ground. In that view of the
matter, granting benefit of deduction cannot be held
to be illegal.

In the result, the Tax Appeal is dism ssed.

(Aki | Kureshi, J.)

(Harsha Devani, J.)
(vjn)
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