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For Approval and Signature:

HONOURABLE MR. JUSTI CE AKI L KURESHI
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Whet her Reporters of Local Papers nay be all owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgnment ?

VWet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

VWhether it is to be circulated to the civil judge
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and
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(Per : HONOURABLE MR JUSTI CE AKIL KURESH )

1) Rul e. Learned counsel M.Manav A Mhta waives

service of notice of Rule on behalf of the respondent.

2) The petition is taken wup for final hearing

forthw th.

3) The petitioner is a partnership firm and is
regularly assessed to tax. The petitioner has
chal  enged a notice dated 28th March 2011 issued by the
respondent - Assessing O ficer under section 148 of the
| ncome Tax Act, 1961 (hereinafter to be referred to as
“the Act”). By such notice, he desired to reopen the
assessnment of the petitioner for the assessnent year
2004-05. At the request of the petitioner, the
r espondent supplied reasons recorded for such

reopeni ng, which read as under: -

“2. In relation to the re-assessnent proceedi ngs
in your case for the A'Y. 2004-05, the reasons
for the re-opening of the proceedings, as
recorded earlier during the course of initiation
of relevant proceedings, are supplied in detail
bel ow

3. In this case, during the relevant A'Y. 2004-
05, the assessee has been engaged in the business
of texturising of yearn. It has been found that
in the relevant A Y., the assessee has received
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subsidy of Rs.17,33,554/- from the Governnent
whi ch has been subsequently distributed anong the
partners instead of any utilization for business.
The return of incone in the relevant year has
been processed wunder section 143(1) of the
assessee. The aforesaid subsidy of Rs.17,33,554/-
from the Governnent, which has been subsequently
distributed anong the partners instead of any
utilization for business by the assessee is
required to be considered as business incone and
the taxable inconme is to be re-conputed
accordi ngly.

4. Hence, on the facts of the case, ensuring
subsidy of Rs.17,33,554/- has been wongly
di stri buted anongst the partners instead of being
utilized for business purpose. The origina
assessnent has resulted in escapenent of such
incone and consequent short Ilevy of tax and
interest the tune of Rs.6,65,445/-. Such an
incone is liable to be added back to the taxable
incone for the relevant A Y.

5. Thus, on the facts of the case, the under-
signed is also reasonably satisfied and has the
rel evant reasons to believe that there has been
escapenent of inconme on account of original
assessnent whereby inconme chargeable to tax has
been assessed at too low a rate, which requires
reconsi deration and re-assessnent. Therefore, on
the facts of the case, the case of your concern
for A. Y. 2004- 05 has been r e- opened for
reassessnent of such incone chargeable to tax,
whi ch has escaped assessnent.”

4) The petitioner raised objections to such proposal
for reopening under comuni cati on dated 20t" June 2011.
Such objections, however, were rejected by the
respondent under order dated 30th August 2011. The

petitioner has, t her ef or e, filed this petition
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chal I engi ng such notice of reopening of assessnent.

5) From the record, it <can be seen that the
reopening is proposed beyond a period of four years
from the end of relevant assessnent year. In the
reasons recorded by the Assessing Oficer, though it
Is stated that the assessnent of the petitioner for
the vyear wunder consideration was accepted under
section 143(1) of the Act, it is a commobn ground that
such narration is a nere oversight and, in fact, the
return was taken in scrutiny and a scrutiny assessnent
under section 143(3) of the Act was framed. VW& have,

t herefore, proceeded on such basis.

6) M. Tushar P. Hemani, |earned counsel for the
petitioner, drawing our attention to the reasons
recorded, submitted that the the petitioner-assessee
had setup a texturising plant. Under the State Subsidy
Schene, it received subsidy of Rs.17,33,554/- at the
rate of 30% of the investnent in the eligible assets
whi ch included the building, plant and machi nery. Such
subsidy was released under a sanction order dated 5th
Sept enber 1995 and was paid shortly thereafter. Since

then, the petitioner has been reflecting such subsidy
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in its balance-sheet in the subsidy account. During
the year under consideration, such anmount was
transferred to the partners' capital account. The
subsi dy account was reduced by such anmpbunt, that is,
Rs. 17, 33,554/ -, making the reserve and surpl us subsidy
nil. Correspondingly, the partners' capit al was
I ncreased by such amount neking a grand total of
Rs.71,12,365/- as on 31st March 2004. He, however, did
agree that in the partners' capital, the breakup of
transfer of reserve and surplus state subsidy anount

of Rs.17,33,554/- was not specifically nentioned.

7) Be that as it may, counsel challenged the

| mpugned notice on the foll ow ng contentions: -

7.1) That there was no conceal nent on the part of
the petitioner in furnishing truly and fully all
material facts. Reopening for assessnent beyond a
period of four vyears from the end of relevant

assessnment year was not perm ssible.

7.2) No taxing event took place during the year
under consideration. The petitioner had received such

subsidy of Rs.17,33,554/- way back in the year 1995
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The incone if at all accrued and was actually received

thus nearly ten years back

7.3) Counsel submtted that nere accounting entry
woul d not nmake such sum exigible to tax, that too
during the year under consideration. The subsidy was
given for having set up the plant and nachinery, the
cost for which the petitioner had already incurred.
Diverting such amount for the business of the
partnership, therefore, did not nake any change

I nsofar as the taxability is concerned.

7.4) Counsel also submtted that the subsidy was a
capital receipt in the nature. The sane was, even

ot herwi se, not taxabl e.

8) On the other hand, |earned counsel M. Mnav A
Mehta for the Departnent opposed the petition
contending that the petitioner did not disclose truly
and fully all material facts. The partners' capital in
the balance sheet did not indicate the transfer of
such sum of Rs.17,33,554/-. Wen such anmunt was
distributed anongst the partners, petitioner was

liable to pay tax on the sane.
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9) Notice for reopening having been issued beyond a
period of four vyears from the end of relevant
assessnment year, the requirenent that the incone
chargeable to tax should have escaped assessnent, for
the reasons of the assessee to fail to furnish truly
and fully all material facts for assessnent, would
becone relevant. In the present case, however, we are
not inclined to termnate the proceedings on the
ground that there was no such failure on the part of
the petitioner. This we record because though, in the
bal ance sheet, the petitioner did dimnish the reserve
and surplus state subsidy amount by a such sum of
Rs.17,33,554/-, it was not imedi ately apparent where
this amount was shifted. It is true that, as pointed
out by the counsel for the petitioner, such anount was
taken into partners' capital account but wthout any
specific nention of this amount in the break up given
Wthout, therefore, basing our conclusion on the
question of failure on the part of the petitioner to
disclose truly and fully all material facts, we are
inclined to consider the question whether the notice
was otherwise valid on the basis of the reasons

recorded. In this context, we would exam ne whether
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the Assessing Oficer could form a reasonable belief

t hat incone chargeable to tax have escaped assessnent.

10) In this respect, we find that admttedly the
petitioner received subsidy from the State CGovernnent
at the rate of 30% of the investnent in the eligible
assets which included building, plant and machi nery.
Such anpbunt was sanctioned and paid in the year 1995.
W are not called upon to decide whether such receipt
of subsidy was taxable or, as contended by the
petitioner being in the nature of capital receipt, was
not exigible to tax. Suffice it to say either on
accrued or actual receipt, the taxable event did not
arise during the year under consideration. If such
subsidy receipt invited tax, the petitioner ought to
have been taxed at the relevant tine in the previous
assessnent year corresponding to the previous year
when such subsidy was paid. In the previous year
relevant to assessnent year 2004-05, to our mnd
not hi ng has happened which would permt the departnent
to collect tax on such recei pt. Because the petitioner
changed the nature of treatnent for accounting purpose
to such subsidy amount received in the year 1995,

woul d not permt the Revenue to examne the taxability

Downloaded on : Wed Sep 16 14:45:16 IST 2020



SCA/ 16846/ 2011 9/9 JUDGVENT

of such receipt in the assessnent year 2004-05. Only
on this ground, we hold that the Assessing Oficer's
belief that incone chargeable to tax during the year
under consideration had escaped assessnent, |acks

validity.

11) In the result, inpugned notice dated 28" NMarch

2011 is hereby <quashed. Rule is nmade absolute

accordingly wwth no order as to costs.

(AKI L KURESHI , J.)

( HARSHA DEVAN , J.)

Vahi d
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