IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI T PETI TI ON NO 2507 OF 1993

1. Danodar Gul abrai Bel ani,
2. Shrichand Gul abrai Bel ani,

Bot h residing at

"Raj ni gandha Apartnents”,

Kataria Marg, Mahim

Bonbay - 400 016 .. Petitioners.

V/s.
1. S.C. Prasad,
2. W Hasan,

3. CM Betgari,
Al Menbers of the Appropriate
Aut hority constituted under
Chapter XXC of the Incone-tax
Act, 1961 and having their
office at Third Floor, Mttal
Court, "A" Wng, Nariman Point,
Bonbay - 400 021.

4. Union of I|ndia,

5. Carlton Properties Private
Limted, a conpany i ncorporated
under the Conpanies’ Act, 1956
having its registered office at
A.N. House, 31st Road, Bandra,
Bonbay - 400 050.

6. Sardar Bhupendar Singh Sethi,
residing at Sethi House,
181, Shahi d Bhagat Si ngh
Co- operative Hsg. Soc. Ltd.,
Andheri - Kurl a Road, Andheri (E)
Bonbay - 400 059.

7. Sardar Harbansi ngh Kohli,
residing at 5, ‘Silver Bands’,
Juhu Tara Road,
Bonbay 400 059 .. Respondents.

M . Por as Kaka with M.Sanjiv Ahuja for t he
petitioners.
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M. R Ashokan for respondent Nos.1l to 3.

M. J.D. Mstry wth M.Bhavik Mehta /by Dhruve
Li | adhar & Co. for respondent No.5.

M.Jitendra Jain i/by S. Satpute for respondent
No. 7.

WTH
VWRI T PETI TI ON NO 2157 OF 1993

1. Carlton Properties Pvt.Ltd.,
a conpany i ncor porated under
t he Conpani es Act, 1956
having its registered office
at A.N. house, 31st Road,
Bandra, Bombay - 400 050

2. M. Anand D. Lodha, a share-
hol der and director of the
abovenaned conpany residi ng
at Bl ue Haven, Munt Pl easent
Road, Bombay - 400 006. .. Petitioners.

V/s.
1. S.C. Prasad,
2. W Hasan,

3. CM Betgari,
Al Menbers of the Appropriate
Aut hority constituted under
Chapter XXC of the Incone-tax
Act, 1961 and having their
office at Third Floor, Mttal
Court, "A" Wng, Nariman Point,
Bonbay - 400 021.

4. Union of India,

5. (i) Danpdar Cul abrai Bel ani,
(1i)Shrichand Gul abrai Bel ani,
Bot h residing at
"Raj ni gandha Apartnents”,
Kataria Marg, Mahim
Bonbay - 400 016

6. Sardar Bhupendar Singh Sethi,
residing at Sethi House,
181, Shahi d Bhagat Si ngh
Co- operative Hsg. Soc. Ltd.,
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Andheri - Kurl a Road, Andheri (E)
Bonbay - 400 059.

7. Sardar Harbansi ngh Kohli,
residing at 5, ‘Silver Bands’,
Juhu Tara Road,
Bonbay 400 059 .. Respondents.

M. J.D. Mstry wth M.Bhavik Mehta i/by Dhruv
Li | adhar & Co. for the petitioner.

M. Poras Kaka with Sanjiv Ahuja fr respndent Ns.5(i)
& (ii).

M.R  Askan for respondent Nos.1 to 3.

M .Jitendra Jain i/by Shaunak Satpute for respondent
No. 7.

W TH
VWRI T PETI TI ON NO. 2160 OF 1993
Sardar Harbans Si ngh Kohli,
an I ndian I nhabitant,

residing at 5, Silver Sands,
Juhu Tara Road,

Bonbay - 400 049 ... Petitioner.
V/s.
1. S.C. Prasad, Chief Engineer

N

W Hasan, Conmi ssi oner of
| ncome-t ax,

3. CM Betgari, Comm ssioner
of Income Tax, being the
Menbers of the Appropriate
Aut hority constituted under
Chapter XXC of the Incone-tax
Act, 1961 and having their
office at Third Floor, Mttal
Court, "A" Wng, Nariman Point,
Bonbay - 400 021.

4. Union of I|ndia,

5. Danodar Gul abrai Bel ani,
of Bonbay, |ndian Inhabitant,
resi di ng at Raj ni gandha
Apartnents, Kataria Marg,
Mahi m Bonbay - 400 016.
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6. Shrichand Cul abrai Bel ani,
of Bonbay, |ndian Inhabitant,
resi di ng at Raj ni gandha
Apartnents, Kataria Marg,
Mahi m Bonbay - 400 016.

7. Sardar Bhupendar Singh Sethi,
residing at Sethi House,
181, Shahi d Bhagat Si ngh
Co- operative Hsg. Soc. Ltd.,
Andheri - Kurl a Road, Andheri (E),
Bonbay - 400 059.

8. Ms.Carlton Properties Private
Limted, a conpany i ncorporated
under the Conpanies’ Act, 1956
having its registered office at
A.N. House, 31st Road, Bandra,
Bonbay - 400 050. ... Respondents.

M. Porus Kaka with Sanjiv Ahuja for the petitioner.

M. J.D. Mstry wth M.Bhavik Mehta i/by Dhruv
Li | adhar & Co. for respondent No. 8.

M.R  Ashokan for respondent Nos.1 to 3.

M.Jitendra Jain /by Shaunak Satpute & Co. for
respondent No. 7.

CORAM : F.1. REBELLO &
J. P. DEVADHAR, JJ.

RESERVED ON : 22ND AUGUST, 2007.
PRONOUNCED ON : 18TH OCTOBER, 2007.

ORAL JUDQMVENT : (Per F.1. Rebello, J.)

1. The petitioners in Wit Petition No.2507 of
1993 were the owners of property bearing Plot No. 60,
Survey No.85, C S No. 1362, 1362/1 to 1362/8
adneasuring 1819.41 square netres together wth
bungal ow and out house situated at Versova, Andheri
(West), Bonmbay - 400 058 (hereinafter wll be

referred to ‘as the property’). These petitioners
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will hereinafter be referred to as ‘the owners’.

2. The owners entered into an agreenent dated
13th June, 1983 wth one Sardar Bhupender Singh
Sethi and Sardar Har banssi ngh Kohli (hereinafter be

referred to as the first purchasers’). By the
agreenent, the petitioners agreed to sell to the
first purchasers the property with the structures
exi sting thereon. By a supplenentary agreenent
entered into on 24th Septenber, 1986, it was agreed
t hat the owners would be liable get vacant
possession of the prem ses in occupation of GK
Makhi j ani . The owners and the first purchasers
appl i ed to t he Appropriate Authority for
no- obj ection certificate in respect of the agreenent
dated 13th June, 1983 under Chapter XX-A of the
I ncone Tax Act. By an order dated 24th February,
1987, the Conpetent Authority certified that it has
no objection to the transfer of the said property.
Subsequent to the agreenent, one of the first
purchasers (Sardar Bhupender Singh Sethi) succeeded
in getting vacant possession fromfive tenants after
litigation. The owners, thereafter by an agreenent
dated 11th June, 1993 agreed to sell the property to
Ms.Carlton Properties Private Limted (hereinafter
to be referred to ‘as the second purchaser). The

first purchasers were parties to the said agreenent
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as confirmng parties. The main ternms of the

agreenent, according to the owners, are as under

i) Respondent No.5 (second purchaser) will be
liable to pay Rs. 46, 00, 000/- to t he

petitioners (owners).

i) Respondent No.5 (second purchaser) w |l pay
Rs. 46, 00, 000/ - to Sardar Harbans Si ngh Kohl
(one of the first purchasers) in full and
final settlement of his claimright title
and interest in the said property pursuant
to the agreenent dated 13th June, 1983 and
suppl ement ary agr eenent dat ed 24t h

Sept enber, 1986.

i) The confirmng party i.e. respondent No.6
(Sardar Bhupender Singh Sethi) one of the
first purchasers would receive a sum of
Rs. 63, 00,000/- in full and final settlenent
of all his right title and interest in the
said property, including the H gh Court
Suits filed by him Qut of the said sum
t he claim of M s. Har si ddh Cor por ati on
bearing O OC J. Suit No.3849 of 1989 had

to be settl ed.
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There are various other <clauses in the
agreenent, which need not be reproduced, except

cl ause 11 which reads as under

11. The bal ance of the consideration after
deducting the earnest noney as payable to
the Vendors, Assignor and the Confirmng
Party, the bal ance consi deration anmount |ess
anount nentioned in Clause IV hereinafter
shall be paid to the said M.S.C Bel ani
the said M.D.C Bel ani and the said
M. B.S. Sethi and the said M.H S. Kohl
on :

i) Receipt of Oder under 269 UD from the
| ncone Tax authorities,

iit) Settling of di f f erences, di sput es,
claimse and withdraw of all suits pending in
Courts.

iiti) On handing over possession of the
entire property as nentioned in Cause 4
herei nafter,

iv) Qut of the total anobunt payable to the
parti es concerned, off

a) a sum of Rs.50,000/- (Rupees
t housand only) payable to the said
M.S. C Belani.

b) a sum of Rs.50,000/- (Rupees
Fifty Thousand only) payable to the
D.G Bel ani

c) a sumof Rs.1,00,000/- (Rupees
One Lakh only) payable to the
Assignor M.B.S. Sethi, and

d a sumof Rs.1,00,000/- (Rupees
One Lakh only) payable to the
Confirmng Party M. HS. Kohl i,

shal | be deducted fromthe anpunts
payabl e. "
3. On 15th June, 1993, the owners, first

purchasers and second purchasers filed Form No. 37-1
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with the Appropriate Authority. On 29th July, 1993,
according to the petitioners, the District Valuation
Oficer submtted a report on the valuation of the
said property. Respondent Nos.l1l to 3 - Menbers of
Appropriate Authority, inspected the property on
24th August, 1993. On 2nd Septenber, 1993, the
owners received the show cause notice dated 27th
August, 1993 calling upon themto show cause why the
property may not be acquired under Chapter XXC of
the Income Tax Act. In the show cause notice, it
was stated that the owners may appear before the
Appropriate Authority on 14th Septenber, 1993.
Ref erence was made to the agreenent dated 11th June,
1993 filed wth Form No.37-1. Reference was also
made to three sale instances. Based on the F.S. |

avai l abl e and taking the consideration payable, the
rate was worked out at Rs.1, 356/- per square foot.
Taking the valuation done by the Valuation Oficer,
it was observed that t here is signi ficant
underval uation of the property. It was further
mentioned that the consideration payable by the
Governnent works out to Rs.1,52,62,560/-. The other

contentions need not be referred to.

4. The owners, on 14t h Sept enber, 1993,
appeared before the Appropriate Authority along with

the representative of the second purchaser and nade
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their subm ssions, as also submtted witten
submi ssions on 1st Septenber, 1993. It was inter

alia contended that there were factual errors in the

report of the District Val uation Oficer in
calculating the net F.S.1. It was pointed out that
the m stakes were dealt with in detail in the report

of Ms.K G Kapadia & Co., Architects and Val uers.

The method by which the value of F.S. 1. was to be
cal cul ated was set out. In terns of this valuation
of F.S.I., the rate had to be determned at

Rs. 2,230/ - per square foot taking into consideration
the cost of construction, ot her overheads and
reali sable scrap value of the existing structure.
On 18th Septenber, 1983, the District Valuation
Oficer visited the said property for the purpose of
re-neasuring the area of the existing structure on
the plot. By letter dated 18th Septenber, 1993, the
owners and second purchaser and one of the first

purchasers filed their subm ssions.

5. An order dated 22nd Septenber, 1993 cane to
be passed by the Appropriate Authority under Section
269-UD of the Inconme Tax Act and was received by the
owners on 22nd Cctober, 1993. O der was al so served
on the other parties referred to in the notice. The
Respondent No.1 cane to the conclusion that the fair

mar ket value should be atleast Rs.1, 95,00, 000/-
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(excluding the cost of construction for settling
tenants / occupants and the two Vendors as worked
out in para 4 of the order. Thus, it was submtted
it works out to Rs.1658 per sq. ft which is in
excess of the 15% margin prescribed in C B. Gautam
V/s. Union of India. Respondent Nos.1l to 3 noted
the apparent consideration to be Rs.1,55,00,000/-
and after deducting Rs.15,00,000/- already paid by
the respondent Nos.5, 6 and 7 worked out bal ance
amount to be Rs. 1,40, 00,000/- and the deferred val ue
as Rs.1,637,62,560/-. The consideration payable by
t he Centr al Gover nment  was wor ked out to
Rs. 1, 52, 62, 560/ - to the parties as per t he
conditions in the above nentioned agreenent dated
11th June, 1993 being Exhibit "E' to the Wit
Petition. It may be nmentioned that in the order the
appropriate authority noted that the confirmng
party (First purchaser) had made a claim of
Rs. 96, 00, 000/ - and by a subsequent letter inforned
that the purchaser have accepted the claim of
Rs. 96, 00, 000/-. To the application in Form No. 38-1,

t he agreenent of June 11, 1993 was annexed.

On receipt of the or der dat ed 22nd
Septenber, 1993, the owners by their letter dated
15t h Cctober, 1993 requested the Respondent Nos.1l to

3 not to take any further steps as the owners
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desired to challenge the said order. Respondent
Nos.1 to 3 inforned the owners and the second
purchaser that as no order has been passed by the
Court, Respondent Nos.1 to 3 wll be t aki ng
possession of the prem ses by force on 22nd Cct ober,
1993 which was received on 22nd Cct ober, 1993. By
letter dated 25th Cctober, 1993 the owners were
informed that Respondent Nos.1 to 3 had taken
possession of the property excluding the area
occupi ed by the nine tenants. Respondent Nos.1l to 3
al so approved the discounted value, stating that
this nethod had been confirmed by the decision of
the Bonmbay H gh Court in the case of Binladevi
Maheshwari Vs. Union of India vide order dated 10th
March, 1993 in Wit Petition No.514 of 1993.

6. I n this petition and ot her compani on
petitions, Danpdar ulabrai Belani and Shrichand
Qul abrai  Belani wll be referred to as the owners.
Sardar Bhupender Singh Sethi and Sardar Harbans
Singh Kohli wll be referred to as the first
pur chasers and Ms.Carlton Properties Private

Limted will be referred to as the second purchaser.

7. Wit Petition No.2157 of 1993 has been filed
by the second purchaser. The facts are the sane or

simlar as set out in Wit Petition No.2507 of 1993.
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Wit Petition No.2160 of 1993 is filed by
one of the first purchasers Sardar Harbans Singh
Kohl i . This petition also challenges the order
under Section 269-UD of the Inconme Tax Act directing
purchase of the property at apparent consideration
of Rs.1,52,62,560/-. This first purchaser clains
right pursuant to the agreenent dated 13th June,
1983 and the supplenentary agreenent dated 24th
Septenber, 1986 with the owner. It is also pointed
out that Sardar Bhupender Singh Sethi by a witing
dated 7th Novenber, 1986 agreed to assign his share
and right, title and interest in the said property
as also in the said agreenent and supplenentary
agreenent in favour of this petitioner [Sardar
Har bans Singh Kohli]. As the petitioner alone held
the rights of devel opnent, Petitioners entered into
a Menorandum of Understandi ng, dated 8th Septenber,
1988 with Ms.Carlton Properties Private Limted
(second purchaser). D sputes arose between the
petitioner and Sardar Bhupender Singh Sethi and
consequently petitioner had filed a suit for
declaration being Suit No.2788 of 1989. The said
suit 1is pending. Sardar Bhupender Singh Sethi had
also filed a Suit agai nst M. Danodar Cul abrai Bel ani
and Shrichand Gul abrai Belani the (original Oaners)

for specific performance of the agreement for sale
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and for conveyance of the property in question in
favour of the petitioners. This Suit being suit
No. 2789 of 1989 is also pending. There were also
di sput es between the owners and the tenants
occupying part of the property and the owners had

filed suit against the tenants.

As per the agreenent of 11th June, 1993, the
owners, Sardar Bhupender Singh Sethi and Sardar
Har bans Si ngh Kohli were to receive totally a sum of
Rs. 1, 55, 00, 000/ -. Qut of this Sardar Harbans Singh
Kohli was to receive Rs.63,00,000/- and in addition
accordi ng to the Petitioners, conpensation in
respect of five tenenent which was to be nutually
agreed between Sardar Harbans Singh Kohli and the
second purchasers. Simlarly, the owners were to
receive free of cost an area of 1500 square feet
each 1i.e. a total area of 3,000 square feet from

t he second purchaser.

8. Subsequent to t he or der dat ed 22nd
Septenber, 1993, the following clains were nmade
before the Appropriate Authority. The Petitioner in
W P. No. 2160 of 1993 Harbans Singh Kohli, one of
the first purchasers, by his letter dated 22nd
Cct ober, 1983 addressed to the Appropriate Authority
made a demand in the sum of Rs.96, 00, 000/-.
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Simlarly, on behalf of M.Harbans Singh Kohli, one
of the first purchasers, their counsel addressed a
letter dated 27th Cctober, 1993 to the Appropriate
Authority to pay their clients conpensation of
Rs. 96, 00, 000/ - which the intending purchaser (second
purchaser) had agreed to pay to their <client as
confirmed by letter dated 18th Septenber, 1993 and
whi ch according to the Advocates had been forwarded
to the Appropriate Authority by their clients letter
dated 20t h Septenber, 1993.

By their comunication dated 15th Cctober,
1993, the owners, and the second purchasers infornmed
the Appropriate Authority w thout prejudice that
regarding prem ses which have been vacated earlier,
possession of the property cannot be handed over
unl ess the Appropriate Authority agreed to pay a sum
of Rs.96,00,000/- as agreed between the owners and
second purchaser. This was signed on behalf of the

owners as also second purchaser.

One Har asi ddh Cor por ati on by t he
communi cati on dated 26th Cctober, 1993 addressed to
the appropriate authority infornmed that they had
entered into an agreenent w th Harbanssi ngh Kohl
for purchase of the inmovable property and that they

had also filed Suit No.3849 of 1989 in the Court for
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specific per f or mance. They nmade a claim of

Rs. 85, 50, 000/ - .

9. At the hearing of this petition on behalf of
t he petitioners in WP. No. 2507 of 1993,
subm ssions have been advanced as to why the order
stands abrogated which have been adopted by the
petitioners in WRP. Nos.2157 of 1993 and 2160 of

1993. The subm ssion is as under

As the acquisition order under Section 269
UD(1) was passed on 22nd Septenber, 1993, the
property vested in the Central Governnent in
accordance wth section 269 UE(1l) fromthat date.
Consequent to the order of acquisition, t he
Department on 25th Cctober, 1993 took possession of
the property. Under the provisions of section 269
UX 1), the Departnent by |aw was required to tender
the apparent consideration by 31st Cctober, 1993.
The Central Covernnent in accordance with clause 22
of the agreenent setting the outer tinme limt for
paynment worked out the deferred value in the sum of
Rs.1,37,62,560/- and the consideration payable by
the Central CGovernnment is Rs.1,52,62,560/-. 1In the
order of deposit dated 29th Cctober, 1993, it was
stated that the anobunt was deposited in ternms of

Section 269UQ 3). In the affidavit filed by the
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Central CGovernnent, in response to this Petition, it
has been stated in para 26 that despite acquiring
the property and taking possession of the property,
the Appropriate Authority instead of tendering the
apparent consideration to the persons entitled to,
deposited the same in the Public Deposit Account
inter alia on the reasoning that "the transferors
had failed to fulfil and tender title deeds and

other title documents".

It is submtted that failure to pay the
apparent consideration wthout there being any
di spute by persons entitled to receive within the
period specified under Section 269 UX1), wll
render the acquisition order abrogated in accordance
with the provisions of Section 269 UH(1). It 1is,
therefore, submtted that this Court be pleased to
declare the order of acquisition as abrogated and
that the i mobvable property stands re-vested in the
transferor in accordance wth the provisions of

Section 269 UH(2).

10. To answer the issue, we may nmake reference
to sone additional jurisdictional facts. Pur suant
to the owners submtting application in Form No. 37-1
on 15th June, 1993, a notice was served by the

appropriate authority on the owners, first and
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second purchasers on 22nd August, 1993 to show cause
why order should not be nmade in accordance with the
provisions of Section 269-UD(1) of the Inconme Tax
Act, 1961. The second purchaser by conmuni cation
dated 18th Septenber, 1993 informed the Appropriate
Aut hority that there was no underval uation and as
such the notice served should be wthdrawn. The
Appropriate Authority by order dated 22nd Sept enber,
1993 passed an order for pre-enptive purchase under
sub-section (1) of Section 269-UD of the Inconme Tax
Act, 1961 and the sane was conmunicated to the
parties by communication dated 12th Cctober, 1993.
The second purchaser intimated that further steps
shoul d not be taken as the second purchaser proposed
to nove the Hon’ ble H gh Court against said order.
There is sonme correspondence which need not be
adverted to. Suffice it to say that on 22nd
Cctober, 1993, possession of the property excluding

the area occupi ed by nine tenants was taken.

11. The Appropriate Authority on 29th Cctober,
1993 inforned the owners and second purchasers as

under : -

"This is to informyou that the entire
appar ent consi deration anount i ng to
Rs.1,52,63,560/- (Rs.One Crore Fifty Two
Lakh Sixty Three Thousand and Five Hundred
Sixty only) has been deposited in the P.D
Al c. of the Appropriate Authority, Bonbay
on 29th Cctober, 1993 as provided in Section
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269-UGE 3) of the Incone Tax Act, 1961."

In the order dated 22nd Septenber, 1993
under sub-section (1A) of Section 269UD in the
matter of paynment of consi deration, the order
recorded as under

"The consideration payable by the Central

Governnent wll thus be Rs.1,52,62,560/-

(Rupees One Crore Fifty Two Lakh Sixty Two

Thousand Five Hundred Sixty only). Thi s

shall be payable to the parties after the

conditions laid down in clause 11 of the

agreenent are satisfied.”
12. The agreenent entered into between the
owners and the second purchasers to which the first
pur chasers were conform ng parties, the tota
conpensation agreed to be paid was Rs. 1,55, 00, 000/ -
out of which the owners were to receive
Rs. 46, 00, 000/ - (Rs. 23,00,000/- to each of the
owners), Sardar Bhupender Singh Sethi was to receive
Rs. 46, 00, 000/ - and Sardar Harbans Singh Kohli was to
receive Rs.63,00,000/-. This has to be seen in the
context of demands nade by the owners claimng an
anount of Rs.96,00,000/-, the claim by Sardar
Har bans Singh Kohli, one of the first purchasers
also for a sumof Rs.96,00,000/- and the demand by
Har asi ddh Cor poration clai mng Rs.85,50,000/-. | t

is in this background that the issue as raised has

to be consi dered.
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13. The subm ssion on behalf of the respondents
is that the consideration was to be paid considering
the ternms of clause 11 of the agreenent and as there
was dispute anobngst persons entitled to apparent
consideration as to the anount they have to receive,
consequently it was within the jurisdiction of the
Appropriate Authority to have deposited the anount

in terns of Section 269-UG

14. W nmay now gainfully refer to the relevant

provi sions of Section 269-UG which read as under

269UG (1) The ampunt of consideration payable in
accordance wth the provisions of section
269UF shall be tendered to the person or
persons entitled thereto, within a period of
one nonth fromthe end of the nonth in which
the imovable property concerned becones
vested in the Central Governnment under
sub-section (1), or, as the case nmay be,
sub-section (6), of section 269UE

Provided ................

(2) Not wi t hst andi ng anything contai ned
in sub-section (1), if any dispute arises as
to the apportionnent of the anount of
consi deration anongst persons claimng to be
entitled thereto, the Central Governnent
shal | deposit with the appropriate authority
the anount of consideration required to be
tendered under sub-section (1) within the
period specified therein.

(3) Not wi t hst andi ng anything contai ned
in sub-section (1), if the person entitled
to the anount of consideration does not
consent to receive it, or if there is any
dispute as to the title to receive the

anmount of consideration, t he Central
Gover nnent shal | deposi t W th t he
appropriate authority t he anount of

consideration required to be tendered under
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sub-section (1) within the period specified
therein :

Provi ded that nothing herein contained shal
affect the liability of any person who nmay
receive the whole or any part of the anount
of consideration for any inmmovabl e property
vested in the Central CGovernnent under this
Chapter to pay the sane to the person
lawfully entitled thereto.

Since, we are discussing the issue we nmay
al so consider the relevant provisions of Section

269-UH, which read as under

269UH. (1) If the Central Governnment fails to
tender under sub-section (1) of section
269UG or deposit under sub-section (2) or
sub-section (3) of the said section, the
whol e or any part of the anount of
consideration required to be tendered or
deposited thereunder wthin t he peri od
specified therein in respect of any
i mmovabl e property which has vested in the
Central CGovernnent under sub-section (1) or,
as the case may be, sub-section (6) of
section 269UE, the order to purchase the
i mmovabl e property by the Central Governnent
made under sub-section (1) of section 269UD

shall stand abrogated and the inmovable
property shall stand re-vested in the
transferor after the expiry of the aforesaid
period :

Provi ded that where any dispute referred to
in sub-section (2) or sub-section (3) of
section 269UG is pending in any court for
decision, the tinme taken by the court to
pass a final order under t he sai d
sub-sections shall be excluded in conputing
t he sai d peri od.

(2) Wer e an or der made under
sub-section (1) of section 269UD is
abr ogat ed and the i mmovabl e property
re-vested in t he transferor under

sub-section (1), the appropriate authority
shal | make, as soon as nmay be, a declaration
inwiting to this effect and shall -
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(a) deliver a copy of the declaration to
t he persons nentioned in sub-section
(2) of section 269UD;, and
(b) deliver or cause to be delivered
possessi on of the i mobvabl e property
back to the transferor, or, as the
case may be, to such other person as
was in possession of the property at
the time of its wvesting in the
Central Gover nment under section
269UE.
15. Petitioners case is that as the acquisition
order under Section 269-UD(1) was passed on 22nd
Septenber, 1993 and consequent to the order of
acqui sition, possession was taken on 25th Cctober,
1993, the Central Governnent by |aw, considering the
provisions of Section 269-UGE 1) had to tender the
apparent consideration by 31st Cctober, 1993. That
was not done and instead the anbunt was deposited on

29th COctober, 1993 by the Appropriate Authority.

Consequent |y, the order of acqui sition st ood
abr ogat ed.
16. On these facts, because, the anbunt was not

offered to the persons entitled to receive it within
the time stipulated, can it be said that the order
of acquisition stands abrogated by virtue of Section

269-UH of the |Incone Tax Act, 1961.

17. Before we answer the issue, we may refer to

the judgnents cited at Bar on behalf of the
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petitioners. In Union of India V/s. Dr.A K (@Grg
& others reported in 256 I.T.R 660, properties
were acquired and the anmount was tendered by the
Central Government on 6th Septenber, 1993. Thi s
tender was beyond the stipulated period under
Section 269UG The Suprene Court held that this
would attract the wath of Section 269UH of the Act
resulting in abrogation of the purchase order. The
defence of the departnent was that the amount had
been deposited by the Appropriate Authority but
there was no nmaterial to show that the sanme was
offered or tendered to the parties concerned.
Before the Apex Court, there was no issue that there
was dispute as to who were entitled to receive

consi derati on.

Rel iance was next placed on the judgnent of
Parasranpuria Estate Developers P. Ltd. & Another
V/s. Menbers of Appropriate Authority & others
reported in (2006) 282 ITR 110. One of the
contentions urged was that the order stand abrogated
as conpensation was not tendered to the petitioners
and the sane had been deposited in the account of
the Appropriate Authority. The reason for
depositing was that the building was inconpl ete and,
therefore, the anount had not been tendered to the

petitioners. This Court held that having purchased
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the flat under construction, it was not open to the
Appropriate Authority to contend that there is no
obligation to tender the apparent consideration til

the flat 1is fully constructed. Neither was there
any dispute as to the title to receive the apparent
consideration, nor to the apportionnment of the

anount of consideration anongst persons claimng it.

In Ashis Miukharjee V/s. Union of India and
others, the apparent consideration was neither
offered nor was any dispute raised regarding title
to receive the sanme. The only contention urged was
that a Wit Petition was filed against the order of
pre-enptive purchase, the | earned Patna Hi gh Court
hel d that this would not amount to di spute regarding

title.

On the other hand on behalf of t he
respondents, |learned counsel had relied on the
judgnment of the Andhra Pradesh High Court in the
case of Sooni Rustom Mehta (Ms) V/s. Appropri ate
Aut hority (Incone Tax Departnent) reported in (1991)
190 ITR 290 (A P.), where the Andhra Pradesh High
Court had taken a view that challenging the order of
pre-enptive purchase by itself would result in,
there being dispute as tothe title to receive it

and as such the Appropriate Authority was entitled
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to deposit the anount. The Patna High Court in
Ashi sh Mukharjee (supra) did not agree with the said

Vi ew.

W nmay also refer to the judgnent of the
Suprene Court in Jayshree Rajendra Shroff & Os.
V/s. Appropriate Authority, Ahnmedabad reported in
JT 2002 (10) SC 259. The Hi gh Court refused the
prayer for abrogation on the ground that one Advani
had filed a suit claimng permanent injunction and
as there was a possibility of Advani succeeding in
the Suit if declared a tenant of the property in
which event he would be a person interested. The
Suprene Court held that this was irrelevant. W are
of the opinion that a nere suit challenging the
order of purchase cannot give rise to dispute not to
offer the conpensation to the person entitled. The
di spute nust be either to the title or apportionnment
of conpensati on. A nere challenge to an order of
acquisition cannot be considered to be a dispute

wi thin the neaning of Section 269UG

18. The question is, considering the order dated
22nd Septenber, 1993, the operative part of which
read as under,
"The consideration payable by the Central
Government is thus Rs.1,52,62,560/- (Rs.One
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Crore Fifty Two Lakhs Sixty Two Thousand

Five Hundred and Sixty only). This shall be

payable to the parties after conditions |aid

dowmn in clause (11) of the agreenent are

satisfied."”

and the order of deposit whether refers to
Section 269UF 3), can it be said that there was a

di spute as to apportionnent or title.

W have already reproduced the order of
deposit. In the matter of apportionnent of anount
of conpensation, there was certainly a dispute.
There were clains by three claimnts. Firstly,
between the owners and second purchases on one hand
and Sardar Bhupender Singh Sethi. Secondly, between
Sardar Bhupendar Singh Sethi and Sardar Harbans
Singh Kohli. Thirdly, between Harasi ddh Corporation
and Harbans Singh Kohli. There were also suits
filed by Sardar Bhupender si ngh agai nst Sardar
Har banssi ngh Kohli, as also two other suits, as set
out earlier in the petitions. Sone of these Suits
were for specific performance for transfer of the
property. In other words, there was al so a dispute
as to conveyance of the title. The agreenent of
11t h June, 1983 apart from setting out t he
consideration to be paid to each of the parties

required under clause 11, settling of dues,
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di sputes, clains and withdrawal of the suits pending
in Court. The order of pre-enptive purchase does
not record any reason as to there being a dispute as
to apportionnent and/or as to title. It nerely sets
out that the conpensation shall be payable to the
parties after conditions laid down in clause 11 are
satisfied. The conditions in clause 11, includes
wi t hdrawal of suits. The appropriate authority
could have considered the said clause. The demands
made by the various parties anongst other reasons
were based on the suits filed by them In these
ci rcunst ances, was the Governnment bound to offer the
conpensation and if so to whom |In Mhinder Singh
Gl &  Anot her V/s. The Chi ef El ection
Comm ssioner, New Delhi & Ohers reported in 1998
(1) SCC 405, the Suprenme Court laid down, that when
a quasi judicial authority makes an order givVing
reasons or no reasons, it is not thereafter open for
authorities to support the order by reasons either
on affidavit or otherw se which are not found or

di scernible fromthe order.

19. The order of deposit dated 29th Cctober,
1993 nerely referred to Section 269-UE 3) of the
| ncone Tax Act, 1961. Section 269-UZ3) speaks
about dispute as to title to receive the apparent

consi derati on. In the instant case, though in
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respect of the title of the property on the date of
the order, it was the owners who continued to hold
title none the |less there were suits pending
i ncluding for specific performance. |n other words,
there were disputes as to in whose favour the
property ought to be conveyed. Apart fromthat the
owners, Sardar Harbans Singh Kohli and Harsiddh
Corporation clainmed various anmounts, nuch nore than
t he conpensati on wor ked out and deposi t ed.
Therefore, there was clearly also a dispute as to
the apportionment. |If the case of departnent does
not fall wunder Section 269-UE3), it would fal

under Section 269-UE 2). Once there be a provision
and power, nerely because a wong Section is quoted
or not quoted, in our opinion, cannot result in

abrogating the order of purchase.

20. On the facts of present case, we are,
therefore, <clearly of the opinion that the inpugned
order does not suffer fromany infirmty nor the
order of deposit fromany illegality. The reliefs
prayed for by the petitioners, in each of the
petitions, based on the argunents advanced cannot be
granted, as the order of pre-enptive purchase does

not stand abrogat ed.

21. In the light of that, Rule discharged in
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each of the three petitions. There shall, however,

be no order as to costs.

(F.1. REBELLO, J.)

(J.P. DEVADHAR J.)
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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI T PETI TI ON NO 2507 OF 1993

Danodar Gul abrai Bel ani & anr. .. Petitioners.
V/s.
S.C. Prasad & Ot hers .. Respondents.

M . Por as Kaka with M.Sanjiv Ahuja for t he
petitioners.

M. R Ashokan for respondent Nos.1l to 3.

M. J.D. Mstry wth M.Bhavik Mehta /by Dhruve
Li | adhar & Co. for respondent No.>5.

M.Jitendra Jain i/by S. Satpute for respondent
No. 7.

WTH
VWRI T PETI TI ON NO 2157 OF 1993

Carlton Properties Pvt.Ltd

& Anot her .. Petitioners.
V/s.
S.C. Prasad & O hers .. Respondents.

M. J.D. Mstry wth M.Bhavik Mehta i/by Dhruv
Li | adhar & Co. for the petitioner.

M. Poras Kaka with Sanjiv Ahuja fr respndent Ns.5(i)
& (ii).

M.R  Askan for respondent Nos.1 to 3.

M .Jitendra Jain i/by Shaunak Satpute for respondent
No. 7.

W TH
VWRI T PETI TI ON NO. 2160 OF 1993
Sardar Harbans Si ngh Kohli .. Petitioner.
V/s.
S.C. Prasad & Ot hers .. Respondents.

M. Porus Kaka with Sanjiv Ahuja for the petitioner.

M. J.D. Mstry wth M.Bhavik Mehta i/by Dhruv
Li | adhar & Co. for respondent No. 8.

M.R  Ashokan for respondent Nos.1 to 3.
M.Jitendra Jain /by Shaunak Satpute & Co. for
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respondent No. 7.

CORAM : F.l1. REBELLO &
J. P. DEVADHAR, JJ.

RESERVED ON : 22ND AUGUST, 2007.
PRONOUNCED ON : 18TH OCTOBER, 2007.

For the reasons recor ded separately,
foll owing order is passed.
P. C.
1. On the facts of present case, we are,

therefore, <clearly of the opinion that the inpugned
order does not suffer fromany infirmty nor the
order of deposit fromany illegality. The reliefs
prayed for by the petitioners, in each of the
petitions, based on the argunents advanced cannot be
granted, as the order of pre-enptive purchase does

not stand abrogat ed.

2. In the light of that, Rule discharged in
each of the three petitions. There shall, however,
be no order as to costs.
sd/ -
(F.1. REBELLO J.)

sd/ -
(J. P. DEVADHAR J.)
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