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1. The assessee is aggrieved by an order dt. 28th Feb., 2006 passed by the

Tribunal, Delhi Bench ‘D’ in

ITA No. 1771/Del/2005 relevant for the asst. yr. 2001-02.

2. After hearing learned counsel for the parties, we are of the opinion that

the following substantial
question of law arises for consideration :

"Whether the order of the Tribunal is vitiated for non-consideration of the

material on record and

sustaining an ad hoc addition of Rs. 3 crores despite the specific finding

that the assessee has not

carried out any sales outside the books of accounts ?"

3. Filing of paper books is dispensed with.



4. The assessee manufactures herbal products for use in weight
management, to improve nutrition and

enhance personal care. According to the assessee, in the nature of the
business that it carries out, there

is some degree of wastage due to the perishable nature of the goods
manufactured.

During the accounting year in question, the assessee had to physically
destroy some stocks of

perishable goods that had accumulated due to a slump in sales.
Correspondingly, the value of these

stocks was written off in its books.

The assessee was asked to reconcile its accounts by the AO but it appears
that despite adequate

opportunities, the assessee was unable to explain the discrepancy in the
accounts. One of the reasons

given by the assessee was that it was using a new computer software and
a lack of familiarity with this

had led to some discrepancies. The assessee, however, seems to have
admitted that the difference

between the closing stock and the opening stock was to the extent of Rs.
72 lakhs.

The AO rejected the contention of the assessee taking into account certain
factors such as

manufacturing costs, inflation, slump in sales, etc. Quite separately, the AO
made a lump sum addition

of Rs. 5 crores to the income of the assessee.

5. Feeling aggrieved, the assessee preferred an appeal before the
Commissioner of Income-tax

(Appeals) [for short the CIT(A)] who, by an order dt. 25th Feb., 2005 upheld
the view taken by the



AO. In paras 72 to 74 of its order, the CIT(A) sought to justify the increase
of Rs. 5 crores in the

income of the assessee by considering three factors, that is, conversion
costs, freight and obsolete

damage. On this basis, the CIT(A) assumed that there would have been an
increase of 3.37 per cent in

the manufacturing cost and that a corresponding increase of 3.37 per cent
in the profits. On a sale of

Rs. 162.52 crores in the year under consideration, this would have resulted
in an addition of Rs. 5.47

crores. On this basis, the CIT(A) justified the addition of Rs. 5 crores made
by the AO.

The CIT(A) noticed the contention of the assessee to the effect that there
was an increase in the excise

duty on the manufactured products from 0.65 per cent to 10.18 per cent and
this was the reason for the

increase in the manufacturing cost. However, this argument was not
adequately dealt with by the

CIT(A).

6. We may also mention that before the CIT(A), the assessee had sought to
lead additional evidence

regarding reconciliation of its accounts. This was in the form of a report
prepared by the chartered

accountants of the assessee, engaged by it for carrying out the exercise of
reconciliation of figures of

stocks. The CIT(A), however, did not permit the assessee to lead the said
additional evidence.



7. Feeling aggrieved, the assessee preferred an appeal before the Tribunal
which passed the order
which has now been challenged before us.

8. The Tribunal noted that in view of the fact that the accounts of the
assessee were not fully reliable,

there would be a necessity of some guesswork with regard to the income
of the assessee. The Tribunal

also noted that the incidence of excise duty had increased from 0.65 per
cent to 10.18 per cent and

therefore, the proportion of increase in manufacturing costs cannot be the
yardstick to estimate the

income. Similarly, the three factors taken by the CIT(A), namely, conversion
costs, freight and

obsolete damage, could not be the sole basis of determining the impact of
discrepancies on profits.

More importantly, as pointed out by learned counsel for the assessee, the
Tribunal noted that there is no

material or evidence on record to the effect that the assessee had carried
out any sales outside the books

of accounts. Nevertheless, in the facts and circumstances of the case and
in the interests of justice and

to "plug the leakage of the revenue", the Tribunal made an addition of Rs. 3
crores as against the

addition of Rs. 5 crores made by the AO and justified by the CIT(A).

9. We have strained ourselves to discover the basis on which the Tribunal
arrived at a figure of Rs. 3

crores but have been unable to do so. We also find that the AO has given
no basis for making the

addition of Rs. 5 crores, while the CIT(A) has separately and independently
given a justification for the



increase, which was apparently not even in the mind of the AO. In the
circumstances, given the facts of

the case, it would be appropriate if the matter is remanded to the file of the
AO to consider the entire

issue afresh including the contention of the assessee to the effect that
there was an increase in the excise duty which led to an increase in the
manufacturing cost and that at best there could be an

addition to the extent of Rs. 72 lakhs. Further, it would be in the interest of
justice to direct that the

report of the chartered accountants, which the assessee sought to produce
before the CIT(A) is also

considered by the AO.

10. Accordingly, we set aside the order of the Tribunal and answer the
question in the affirmative, that

is, in favour of the assessee and against the Revenue. We remand the case
to the file of the AO who

will take into consideration the factors that we have mentioned above in
deciding whether any addition

should be made to the income of the assessee and if so to what extent.

11. We make it clear that we have not expressed any opinion on any of the
issues raised by learned

counsel for the assessee since we are remanding the matter back to the file
of the AO. We may also

note that the Revenue has not challenged the order of the Tribunal
reducing the addition to Rs. 3

crores.

The appeal is disposed of accordingly.
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