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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL A VIL JURI SDI CTI ON
WEALTH TAX APPEAL NO. 313 OF 2003

The Conm ssioner of Wealth Tax

Cty I'll, Minbai
Aayakar Bhavan, M K. Road,
Munbai 400 020 ... Appel | ant

Ver sus
Ms. Akshya Textiles Tradi ng
& Agencies Pvt. Ltd.

84-A, Mttal Court, 224,
Nari man Poi nt, Minbai 21. ... Respondent

M. Vimal Gupta with M. P.S. Sahadevan for the
Appel | ant .

M. J.D. Mstry with M. Raj Darak for Respondent.
CORAM F.|. REBELLO &

J. P. DEVADHAR, JJ.
DATED: OCTOBER 24, 2007

ORAL JUDQVENT (Per F.1. Rebello,J.):

The Revenue has preferred this appeal on the

foll ow ng question :

"In the facts and circunstances of the case
and in law, whether the rent and deposits
received by the internediary tenant fromthe
ultimate user of the prem ses of the rent
and deposit received by the assessee from
the internediary tenant, who never occupied

t he premses is to be taken for t he
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conputation of net wealth of the assessee
for wvaluation wunder Rule 3 of Part B of

Schedule 11l of the Wealth Tax Act, 1957?"

2. For the assessnent year 1998-99 the Assessing
Oficer noted that the Assessee had given prem ses
on licence to the Licensee for a consideration. The
licencee thereafter had sub licensed the prem ses to
Reliance for higher consideration. The | earned
Assessing Oficer held that the transaction between
the licensee and |licensor was a col ourable device
and therefore the ambunt receivable by the Assessee
Conpany was the anount which Ms. Rel i ance
| ndustries Ltd. sub licensee has paid to the
Li censee. The assessee being aggrieved preferred an
appeal before the Conm ssioner of Wealth Tax
(Appeal s) . The Conmi ssioner noted that in another
case dated 8.9.2000, it was held that the Assessing
Oficer was not justified in adopting the rent paid
by the wultimate user as ALV and also 15% deposit
paid by the wultimte user cannot be taken into
account for the purpose of working out the annual
rent and gross nmaintainable rent and accordingly
allowed the appeal. The Revenue being aggrieved
preferred an appeal before the | TAT. The appeal
preferred by the Respondent and Assessee along with
ot her appeals were disposed of by a comon order

dated 25.09.2002. The tribunal noted the contention

::: Downloaded on -29/08/2020 10:03:51 :::



((-3-))

as urged by the Revenue that what is to be
considered for the purpose of annual |etting val ue,
is the rent received fromReliance Industries Ltd.
by the sub-licencee. |TAT noted that the tribuna
vide its order dated 27th August, 2002 in the case
of Ms. | nnova Tradecom Pvt. Lt d. Vs. Ms.
Chi kki Fertilizers Trading & Agencies Pvt. Ltd.
has decided the issue in favour of the assesses and
di sm ssed the appeal of the revenue. Ther ef or e,
foll owing the aforesaid decision of the tribunal the
| TAT also decided all the appeals in favour of the

assessee and agai nst the revenue.

3. The issue of annual letting value in so far as
proceeding under the Inconme Tax Act, on simlar
facts, where the assessee had given prem ses on
licence by accepting consideration and the |icense
giving the prem ses on sub licence to Reliance for
hi gher consideration, has been considered by us in
the case of the Conm ssioner of Income Tax Versus
M s. Akshay Textiles Trading & Agencies Pvt. Ltd.
in Income Tax Appeal No. 607 of 2005 decided on
17th October, 2007. in that case, we had proceeded
on the footing that the order of the Comm ssioner
(Appeal s) setting aside the order of the Assessing
Oficer as being colourable device had not been
chal l enged before the |ITAT and as such could not

have been rai sed before t he tri bunal and
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consequently before this court. Apart fromthat on
nmerits we had also considered the provisions of
Section 23(1) of the Inconme Tax Act and had arrived
at the conclusion that what has to be considered is
t he annual val ue received by the owner, irrespective
whether the licensee or |lessee on subleting the
prem ses had received higher consideration or rent.
In our opinion, considering that judgnment under the
. T. Act, the question as raised here though this
is a case under the Wealth Tax Act, really would not
arise, considering that the scheme of the two Acts

are simlar.

4. Apart fromthat we may i ndependently consi der
the contention based on the provisions of the Walth

Tax Act. Section 3(2) reads as under

" Subj ect to the ot her provi si ons
contained in this Act, there shall be
charged for every assessnent year
commenci ng, on and fromthe 1lst day of
April 1993, wealth-tax, in respect of
the net wealth on the corresponding
valuation date of every individual,
Hi ndu undivided fam |y and conpany, at
the rate of one per cent. of the
anount by which the net wealth exceeds

fifteen | akh rupees.”

::: Downloaded on -29/08/2020 10:03:51 :::



((-5-))

" Net weal th" as defined under
Section 2(nm) reads as under:
"net wealth" neans the anount by which
t he aggregate val ue conput ed in
accordance wth the provisions of this
Act of all he assets, wherever |ocated,
bel ongi ng to the assessee on the
val uati on dat e, i ncl udi ng assets
required to be included in his net
wealth as on that date under this Act,
is in excess of the aggregate val ue of
all the debts owned by the assessee on
the valuation date which have been
i ncurred in relation to the sai d

assets."

"assets" has been defined under
Section 2(ea) of the Act and reads as

under

"assets" in relation to the assessnent
year commencing on the 1st day of
April, 1993, or any subsequent

assessnent year, nmeans - (i) any
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building or |and appurtenant thereto
(hereinafter referred to as "house"),
whet her used for residenti al or
commerci al purposes, or for the purpose
of mai ntaining a guest house or
ot herw se i ncl udi ng a farm house
situated within twenty five kil onmetres
from local limts of any municipality
(whet her known as Muni ci pality,
Muni ci pal Corporation or by any other

nanme) or a Cantonnent Board......

The next rel evant provision is

Section 7(i) which reads as under

"Subject to the provisions of sub
section 2), the value of any asset,
other than cash, for the purposes of
this Act shall be its value as on the
val uati on date determ ned in the manner

|laid down in Schedule II1."

Schedule Il contains rules for determning the
value of assets. Rule (3) provides for nethod of
val uation of immovable properties. Rule 4 then

sets out how the net maintainable rent for the
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purpose of Rule 3 has to be conputed. In the
Explanation to Rule 5, "annual rent"” neans where
the property is let through out the year ending on
the valuation date (hereinafter referred to as
a"previous year"), the actual rent received or

recei vable by the owner in respect of such year.

It would therefore, be immterial whether the
licensee or |essee to whomthe owner has let out
t he prem ses, lets it out for a hi gher
consideration. For the purpose of Walth Tax, what
is material is only the rent received or receivable
by the owner, unless the rent reserved is |ess than
the nmunicipal rate of assessnment or where the rent
laws applies is less than the standard rent in
whi ch case depending on facts, revenue could
determine the value of annual letting. The
expression "receivable" used in the context of the
rent reserved or agreed and whi ch though agreed has
not been paid but is yet receivable. Rule 5(iii)
sets out that where the owner has accepted any
anount as deposit (not bei ng advance paynent
towards rent for a period of three nonths or |ess),

then how that is to be taken i nto consi derati on.

5. On a consideration of the provisions of the Act
and the Rules, it would be clear that t he

rent/licence fee paid by Ms. Reliance Industries
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Ltd. or by the ultinmate sub | essee to the |essee
or Licensor is immterial. Wat is to be
considered is the ambunt received or receivabl e by
the owner. Therefore, both, for the purpose of
annual value as well as deposit, the relevant test
is the anount received by the owner . The
col ourabl e device between the licence and the sub
licensee, if any is of no consequence in so far as
the assessee for determnation of his wealth tax.
In so far as assessee is concerned, what only has
t obe taken into account is the annual value and the
deposit received by the owner in ternms of the
rul es. W find no infirmty or error in the
findi ngs recorded by the Tri bunal . e are
therefore, of the opinion, that the question of |aw
as raised is devoid of any nerits and consequently

t he appeal is dismssed.

(J.P. DEVADHAR J.) (F.1.REBELLO, J.)
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