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PRONOUNCED ON : 24TH OCTOBER, 2007.

ORAL JUDQMVENT : (Per J.P. Devadhar, J.)

1. This petition is filed to challenge the
order dated 15th February, 1993 passed by the
Appropriate Authority under Section 269UD(1) of the
| ncone Tax Act, 1961 (‘Act’ for short), as well as
constitutional wvalidity of Rule 48L of the Incone

Tax Rules, 1962 (‘1962 Rules’ for short).

2. The challenge to the inpugned order dated
15th February, 1993 is two-fold. Firstly, the
transaction relating to transfer of Flat No.21 in
Belle View Co-operative Housing Society situated at
85, Bhul abhai Desai Road, Bombay - 16 (‘flat in
guestion’ for short) in favour of the petitioners as
per agreenent dated 30th August, 1986 is governed by
Chapter XX-A of the Act and not Chapter XX-C and,
therefore, the inpugned order passed under Chapter
XX-C is wthout jurisdiction. Secondly, even on
nmerits the inpugned order passed under Section
269UD(1) of the Act suffers fromserious infirmties
and hence the said order is liable to quashed and
set aside. According to the revenue, act ua
transfer of +the flat in question took place after
the provisions of Chapter XX-C cane into force and,
therefore, the inmpugned order is validly passed

under Chapter XX-C of the Act.
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3. The facts relevant for the present Wit
Petition are that, sonetinme in August, 1986 the
petitioners approached the Belle View Co-op
Housing Society seeking no-objection certificate
(NOC) for transfer of the flat in question in favour
of the petitioners. On 24th August, 1986, the
Society accorded its approval for transfer of the

flat in question in favour of the petitioners.

4. Ther eupon on 30th August, 1986, t he
petitioners entered into an agreenent for purchase
of the flat in question fromthe nenber for a
consideration of Rs.15,30,000/-. 1In the agreenent
it is recorded that out of the total consideration

the petitioners have paid Rs.6,00,000/- to the
menber on or before the execution of the said
agreenent and that the balance consideration of
Rs.9,30,000/- would be paid by the petitioners on
the date on which possession of the flat in question
is handed over to the petitioners. It is further
recorded in the agreenment that the five shares
bearing distinctive Nos.31 to 35 (both inclusive) of
Rs. 50/ - each which entitles the holder of the said
shares the right to use and occupy the flat in
guestion has been handed over to the petitioners and

that an irrevocable power of attorney has been
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executed by the nenber in favour of the petitioners,
so as to enable the petitioners to get the said five
shares as well as the flat in question duly

transferred to the nane of the petitioners.

5. On 26th Septenber, 1986, the petitioners
filed a statement in Form No.37EE for registration
of the above transaction with the conpet ent
authority as contenplated under Section 269AB(2)
contained in Chapter XX-A of the Act.

6. Bef or e the conpetent authority coul d
consider the statement in form37EE filed by the
petitioners, the Act was anended by Finance Act,
1986 w.e.f. 1st Cctober, 1986. By the said
amendnent, Section 269RR was inserted in the Act to
the effect that Chapter XX-A shall not apply to or
in relation to the transfer of immvable property
made after 30th Septenber, 1986. Sinultaneously, by
the said Finance Act, 1986, Chapter XX-C was
inserted in to the Act we.f. 1st Cctober, 1986
enpower i ng the Central Government to purchase

i mmovabl e properties in certain cases of transfer.

7. On  14th Cctober, 1986, the petitioners as a
matter of abundant caution, submtted a statenent in

Form 37-1 as contenplated under Section 269UC
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contained in Chapter XX-C of the Act, specifically
stating therein that form 37-1 is filed under
protest and wthout prejudice to the petitioner’s
contention that the provisions of Chapter XX-C or
the Rules franed thereunder are not applicable in
the present case because the transfer of the flat in
guestion was conpleted prior to 30th Septenber, 1986

i.e. prior to Chapter XX-C cane into force.

8. On 9th Novenber, 1986, the appropriate
authority (*AA for short) constituted under Chapter
XX-C of the Act called upon the petitioners to
furnish certain particulars relating to the flat in
guesti on. The petitioners furnished the requisite
i nformation. Thereafter, wi t hout gi ving an
opportunity of hearing to the petitioners, the AA
passed an order on 12th Decenber, 1986 under Section
269UD(1) of the Act for purchase of the flat in
guesti on. Chal | engi ng t he sai d order, t he
petitioners filed a Wit Petition No.30 of 1987 in
this Court which was admtted on 13th February, 1987
and by way of interimrelief, inplenentation of the

pur chase order dated 12th Decenber, 1986 was stayed.

9. Thereafter, by an exparte order dated 16th
Decenber, 1992, this Court, on the basis of a

statenent made by the counsel for the revenue set
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aside the purchase order dated 12th Decenber, 1986
and remanded the matter back to the AA for deciding
the matter afresh in the Iight of the decision of
the Apex Court in the case of C B. Gautam V/s.
Union of India r reportedin 199 I.T.R 530. Thi s
Court further ordered that in the facts of the case,
t he statenent in Form 371 submtted by t he
petitioners on 14th Cctober, 1986 shall be treated
as if it was filed on that date i.e. 16th Decenber,

1992.

10. In the neantine, the conpetent authority
constituted under Chapter XX-A of the Act had issued
a notice on 2nd July, 1987 under Section 269D(1) for
acquisition of the flat in question. By their reply
dated 7th COctober, 1987, the petitioners submtted
that the sale instances set out in the said notice
are not conparable and by relying on the approved
val uers report submtted that there was no
underval uati on and hence acquisition of the flat in
guestion under Chapter XX-A of the Act was not

called for.

11. By an order dated 26th August, 1988 passed
under Section 269F(7) of the Act, the conpetent
authority after taking into account all the rel evant

facts and circunstances held that the flat in
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guestion shall not be acquired under Chapter XX-A of

the Act.

12. As regards the proceedings under Chapter
XX-C is concerned, the AAin the light of the remand
order passed by this Court on 18th Decenber, 1992 in
Wit Petition No.30 of 1987, issued a show cause
notice on 30th Decenber, 1992 inter alia calling
upon the petitioners to show cause as to why the
flat in question should not be purchased under
Section 269UD(1) of the Act in the light of the sale

i nstances set out therein.

13. By their reply dated 8th January, 1993, the
petitioners submtted that the transfer of the flat
in question took place prior to 30th Septenber, 1986
and, therefore, Chapter XX-A and not Chapter XX-C of
the Act was applicable in the present case. It was
submtted that form No.371 was filed as a matter of
abundant caution, expressly stating that Chapter
XX-C is not attracted in the present case. It was
further submtted that once the conpetent authority
has held that the flat in question shall not be
acquired under Chapter XX-A, the flat in question
could not be purchased under Chapter XX-C. By the
said letter, the petitioners sought particulars of

the sale instances set out in the show cause noti ce.
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As the particulars were not furnished, several
letters were addressed by the petitioners in that
behal f. In one of the letters, the petitioners
referred to sale of a flat on the 7th floor of the
Bel |l e Vi ew Co-operative Housing Society on 7th July,
1986, in which the flat in question is situated. It
was submitted that sale of the said flat which is
conparable with the flat in question, has been
approved by the appropriate authority under Chapter
XX-C of the Act and, therefore, it is not proper to
initiate proceedings for purchase of the flat in

guesti on.

14. Rej ecting the contention of the petitioners,
the AA by the inpugned order dated 15th February,
1993 decided to purchase the flat in question under
Section 269UD(1) of the Act. Challenging the said
order, as also the constitutional validity of Rule
48L of the 1962 Rules, the present petition is
filed.

15. Before dealing with the rival contentions,
we nmay quote relevant provisions in Chapter XX-A of

the Act.

"CHAPTER XX-A

ACQUI SI TI ON OF | MMOVABLE PROPERTI ES | N CERTAI N CASES
OF TRANSFER TO COUNTERACT EVASI ON OF TAX

::: Downloaded on - 18/03/2021 14:14:40 :::



Definitions.

269A. In this Chapter, unless the context otherw se
requires, -

(a) to (d) -----------

(e) "i movabl e property” neans, -

(1) any land or any building or part of a
buil ding, and includes, where any |and or
any building or part of a building is
transferred together wth any nmachinery,
plant, furniture, fittings or other things,
such machinery, plant, furniture, fittings
or other things also.

Expl anati on. - For the purposes of this
sub- cl ause, | and, buil di ng, part of a
bui | di ng, machi nery, pl ant, furniture,
fittings and other things include any rights
t herei n;

(ii) any rights of the nature referred to in
clause (b) of sub-section (1) of section

269AB; "
(f) to (g) ----------
(h) "transfer”, -

(1) in relation to any immovable property
referred to in sub-clause (i) of clause (e),
means transfer of such property by way of
sale or exchange or |ease for a term of not
| ess than twelve years, and i ncl udes
all owi ng the possession of such property to
be taken or retained in part perfornmance of
a contract of the nature referred to in
section 53A of the Transfer of Property Act,
1882 (4 of 1882).

Expl anati on. - For the purposes of this
sub-cl ause, a |lease which provides for the
extension of the termthereof by a further
term or ternms shall be deened to be a |ease
for a termof not |ess than twelve years if
the aggregate of the termfor which such
| ease has been granted and the further term
or terms for which it can be so extended is
not | ess than twelve years;

(i) inrelation to any i movabl e property of the
nature referred to in sub-clause (ii) of
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clause (e), neans the doing of anything
whet her by way of transfer of shares in a
co-operative society or conpany or by way of
any agreenent or arrangenent or in any other
manner what soever which has the effect of
transferring, or enabling the enjoynent of,
such property.

Regi stration of certain transactions.

269AB. (1) The followi ng transactions, that is to
say, -

(a) every transaction involving the allow ng of
the possession of any immovable property to
be taken or retained in part perfornmnce of
a contract of the nature referred to in
section 53A of the Transfer of Property Act,
1882, and

(b) every transaction (whether by way of
becomng a nenber of, or acquiring shares
in, a co-operative society, conpany or other
association of persons or by way of any
agreenent or any arrangenent of whatever
nat ure) whereby a person acquires any rights
in or with respect to any building or part
of a building (whether or not including any
machi nery, plant, furniture, fittings or
ot her things therein) whi ch has been
constructed or which is to be constructed
not being a transaction by way of sale,
exchange or |ease of such building or part
of a building which is required to be
regi stered under the Registration Act, 1908,

shall be reduced to witingin the form of a
statenent by each of the parties to such transaction
or by any of the parties to such transaction acting
on behalf of hinself and on behalf of the other
parties.

(2) Every statenment in respect of a transaction
referred to in sub-section (1) shall -

(a) be in the prescribed form

(b) set forth such particulars as may be
prescri bed; and

(c) be verified in the prescribed manner,

and registered with the conpetent authority, in such
manner and within such tine as nay be prescribed, by
each of the parties to such transaction or by any of
the parties to such transaction acting on behal f of
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hi msel f and on behal f of the other parties.

Chapter not to apply where transfer of inmovable
property nmade after a certain date.

269RR. The provisions of this Chapter shall not
apply to or inrelationto the transfer of any
i movabl e property made after the 30th day of
Sept enber, 1986.

16. Rule 48DD and Rule 48L of the 1962 Rules
provide for filing of a statenent in form 37EE and
371 in respect of transfer of inmovable property

covered wunder Chapter XX-A and XX-C of the Act

respectively.

Rule 48L of the 1962 Rules prior to the
| ncone Tax (Seventh Amendnent) Rules, 1987 read as

under

"Statenment to be furni shed under section 269UC(3).

48L. (1) The statenment required to be furnished to
the appropriate authority under sub-section (3) of
section 269UC shall be in Form No.37-1 and shall be
signed and verified in the manner indicated therein
by each of the parties to the transfer referred to
in sub-section (1) of that section or by any of the
parties to such transfer acting on behalf of hinself
and on behalf of the other parties.

(2) The statenent in Form No.37-1 shall be
f urni shed, in duplicate to t he appropriate
authority -

(a) before the 16th day of Cctober, 1986, in
a case where the agreenent for transfer is
entered into before the 1st day of Cctober,
1986; and

(b) before the expiry of 15 days from the
day on which the agreenent for transfer is
entered into, in cases not covered by clause

(a)."
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17. From the aforesaid provisions as well as
other provisions of the Act, it 1is clear that
Chapter XX-A applies to transactions i nvol vi ng
transfer of i mmovabl e properties upt o 30th
Sept enber, 1986 and Chapter XX-C applies to
transactions involving transfer of i mmovabl e
properties made or effected from 1st Cctober, 1986.
Rule 48DD of the 1962 Rules prescribes the tine
l[imt for filing statenent in Form No.37EE in
respect of transactions covered under Chapter XX-A
and Rule 48L prescribes the tine limt for filing
statenent in Form No.371 in respect of transactions

covered under Chapter XX-C.

18. M . Dast oor, |earned senor counsel appearing
on behalf of the petitioners submtted that Rule
48L(2) of the 1962 Rules insofar as it applies to
the agreenent for transfer entered into before 1st
Cctober, 1986 is unconstitutional. The argunent is
that when Chapter XX-C applies to the transfer of
i mmovabl e property made from 1st QOctober, 1986, Rule
48L which is a machinery provision for inplenenting
the provisions of Chapter XX-C cannot provide that
Chapter XX-C would apply to transfers nade before
1st October, 1986. W do not find any nmerit in this

contention because, in our opinion, Rule 48L(2)(a)
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applies to those agreenent for transfer which are
entered into before 1st Cctober, 1986 to which

Chapter XX-A is not applicable.

19. It is pertinent to note that as per Section
269A(h)(ii) of the Act, the term ‘transfer’ in
Chapter XX-A includes transactions such as, a)
becom ng a nenber or acquiring shares in a
co-operative Society, conpany or other association
of persons, or b) entering into any agreenent or any
arrangenment which has the effect of transferring or
enabling the enjoynent in respect of a building or
part of a building. |In other words, Chapter XX-A
inter alia applies to transactions, where a person,
pursuant to an agreenent for transfer of shares
acquires any right in respect of a flat in a
co-operative Society. obviously, the transactions
entered in to by and between the parties upto 30th
Septenber, 1986 which do not have the effect of
transferring or enabling the enjoynent of the
i movabl e property, would not be covered under
Chapter XX-A Since Chapter XX-C cane into force
with effect from1lst Cctober, 1986, Rule 48L(2)(a)
provides that in respect of agreenent to transfer
entered in to before 1st Cctober, 1986 to which
Chapter XX-A is not applicable, statenment in form

no. 37-1 be filed within the tinme stipulated

::: Downloaded on - 18/03/2021 14:14:40 :::



14

t herei n. Thus, in our opinion, Rule 48L 1is in
conformty and consistent with the provisions of the
Act . Consequent |y, t he chal | enge to t he
constitutional validity of 48L of the 1962 Rul e nust

fail.

20. The question then to be considered is,
whet her the agreenment dated 30th August, 1986 has
the effect of transferring the flat in question in
favour of the petitioners so as to attract the

provi sions of Chapter XX-A ?

21. It is contended by M.Dastoor, that in the
present case, before entering into the agreenent,
the petitioners have obtained N OC from the
Society for transfer of the flat in question in
favour of the petitioners. |In the agreenent dated
30t h August, 1986, the consideration for transfer of
the shares relating to the flat in question is
determ ned, the agreenent records that part paynent
of the consideration anounting to Rs.6,00,000/- has
been paid by the petitioners on or before execution
of the agreenent, the agreenents records that the
transferor has in fact handed over the five shares
to the petitioners along with the duly signed
transfer form and further, the agreenent records

that irrevocabl e power of attorney has been executed
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by the transferor [/ nmenber in favour of the
petitioners so as to enable the petitioners to take
all necessary steps for transfer of the flat in
guesti on. These facts, according to M. Dastoor,
constitute effectively transferring the shares and
the flat in question within the nmeaning of Section
269A(h) in Chapter XX-A of the Act and, therefore,
the provisions of Chapter XX-A alone are applicable
In support of the above contention, M. Dastoor
relied upon a decision of the Calcutta H gh Court in
the case of Milti-Rise Towers (P) Ltd., V/s.
Appropriate Authority (211 1.T.R  102) and vari ous
decisions of the Delhi H gh Court including the
decision in the case of Bhatia Apartnents (P) Ltd.,
V/s. Union of India & others reported in 252 I.T.R
244,

22. M . Asokan, |earned counsel for the revenue,
on the other hand, submitted that in the present
case, the possession of the flat in question is
received by the petitioners on paynent of the
bal ance consideration after 1st October, 1986, the
Society has transferred the flat in favour of the
petitioners after 1st October, 1986 and, therefore,
transfer of +the flat in question took place after
1st Cct ober, 1986 and hence Chapter XX-C is

applicable in the present case. In support of the
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above contention, M. Asokan placed reliance on a
decision of the Gujarat Hi gh Court in the case of
Shantivan Corporation V/s. Sub-Registrar reported
in 189 I.T.R 583 and a decision of the Madras Hi gh
Court in the case of K K Anandam Ammal V/s. Union
of India reported in 212 I.T.R 9.

23. On careful consideration of the riva
submi ssions, we find it difficult to accept the
argunent of the revenue, because as stated earlier,
Chapter XX-A applies not only to the transactions
relating to transfer of inmovable properties but
also to transactions, where a person acquires any
right in or with respect to any building or part of
a building by becomi ng a nenber or acquiring shares
in a co-operative Society, conpany or ot her
association of persons, or by entering in to any
agreenent or arrangenent in that behalf. In other
wor ds, Chapter XX-A applies not only to the
transacti ons where a person has becone a nenber of a
society, but also to the transacti ons where a person
acquires right to a flat in a society, on account of
his acquiring shares relating toa flat in the
soci ety by entering into an agr eenent or
arrangenent . In the present case, the Society has
al ready approved transfer of the flat in question by

the menber in favour of the petitioners, t he
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petitioners on paynment of part of the sal e
consideration have been put in possession of the
five shares relating to the flat in question along
with the duly filled in transfer form and the
vendor has executed an irrevocabl e power of attorney
in favour of the petitioners for conpleting the
transacti on. In these circunstances, in our
opinion, the transaction in guestion would be

squarely covered by the provisions of Chapter XX-A

24. The decision of the Madras Hi gh Court in the
case of K K Anandam Ammal (supra) relied upon by
the counsel for the revenue is distinguishable on
facts. In that case, the property in question,
which the petitioner therein had agreed to purchase
on 24th February, 1986 was purchased by the A A
under Chapter XX-C of the Act on 9th Decenber, 1986.
After taking possession, the said property was
auctioned by the Central Government and even the
auction purchaser was put in possession of the said
property on 14th Septenber, 1987. Thereafter, in
Novenber, 1987 a wit petition was filed in the
Madras Hi gh Court for setting aside the pre-enptive
purchase order on the ground that the transaction
which the petitioner therein had entered into was
prior to 1st October, 1986 and, therefore, to such a

transaction, Chapter XX-C was not applicable. In
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that context, it was held by the Madras Hi gh Court
that the petitioner having accepted the pre-enptive
pur chase and havi ng delivered possession voluntarily
to the A A could not challenge the order that too
after the purchased property was auctioned and the
auction purchaser was put in possession of the said
property purchased by the Central Governnent. The
facts in the present case are altogether different
and hence, reliance placed on the above decision is

whol | y m spl aced.

25. Simlarly the decision of the Gujarat High
Court in the case of Shantivan Corporation (Supra)
is also distinguishable on facts. |In that case,
Chapter XX-C was nmade applicable to Surat region
with effect from 1lst June, 1989. The petitioner
therein had entered into an agreenent for purchase
of the property situated in the Surat region prior
to 1st June, 1989. It was contended by the
petitioner therein that he was put in possession of
the property in question prior to 1st June, 1989
which was found to be false. In that view of the
matter, the wit Petition was dism ssed. Therefore,

the aforesaid decision is distinguishable on facts.

26. The argunent of the revenue based on the

decision of the Gujarat High Court in the case of

::: Downloaded on - 18/03/2021 14:14:40 :::



29

Shantivan Corporation (Supra) that the petitioners
were put in possession of the flat in question after
1st October, 1986 and, therefore, Chapter XX-C woul d
be applicable to the case of the petitioners cannot
be accepted, because, Section 269A(h) read wth
Section 269AB of the Act expressly provide that,
where a person acquires any right in respect of a
flat in a co-operative Society on account of his
entering in to an agreenent or arrangenent in that
behal f, then such transacti on woul d be covered under
Chapter XX-A Therefore, in the facts of the
present case, irrespective of the fact that the
petitioners were put in possession of the flat in
guestion after 1st October, 1986, in view of the
fact that the petitioners acquired a right in
respect of the flat in question on account of their
entering into an agreenent prior to 1st Cctober,
1986, the transaction would be clearly covered by

t he provisions of Chapter XX-A of the Act.

27. Assuming that Chapter XX-C applies to the
facts of the present case, in our opinion even on
nmerits, the inpugned order cannot be sustained. As
held by the Suprene Court in the case of C B
Gautam (supra), the provisions of Chapter XX-C can
be resorted to only when there is a significant

undervaluation to the extent of 15% of the fair
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mar ket value with a viewto evade tax. As held by
this Court in the case of Vinmal Agarwal V/s.
Appropriate Authority reported in 210 I.T.R 16, it
is necessary first to determne the fair market
value of the property in question in the light of
attending circunstances and without determ ning the
fair market value, it is not only difficult but
i npossible to state that the apparent consideration
is lower than the market val ue by 15% or nore. In
the present case, on perusal of the inpugned order
it is seen that the fair market value of the flat in
guestion has not been determined at all and,
therefore, purchase of the flat in question on the
footing that there is undervaluation to the extent
of 15% of the fair market value has to be held to be

wi t hout any basis.

28. Moreover, in the present case admittedly the
AA has not furnished the particulars of sale
instances relied wupon in the show cause notice in
spite of repeated letters addr essed by t he
petitioners in that behalf. Wthout furnishing the
particulars of the sale instances set out in the
show cause notice, the AA could not have passed the
i mpugned order in breach of the principles of
natural justice. Reliance placed on the decision of

this Court in the case of Snm.VimMa Devi G
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Maheshwari V/s. S. K Laul reported in 208 I|I.T.R
734 does not support the case of the revenue,
because, even in that case, it is held that the
order of the AA can be interfered with if it 1is
found to be perverse. In the present case, we find
that the inpugned order suffers from serious
infirmties and hence the inpugned order cannot be
sust ai ned. Apart fromthe above, in the present
case, the AA has not given any reasons as to why the
sale instance relied upon by the petitioners is not

conpar abl e.

29. For all the aforesaid reasons, we are of the
opinion that the inpugned order passed on 15th
February, 1993 cannot be sustained and the sane is

her eby quashed and set asi de.

30. Accordingly, the petition succeeds. Rule is

made absolute with no order as to costs.

(J.P. DEVADHAR J.) (F.1. REBELLO, J.)

::: Downloaded on - 18/03/2021 14:14:40 :::



