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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClIVIL JURI SDI CTI ON
VWRI T PETITION NO 1942 COF 1990

1. Ms. Niba India,
18, Subhash Road, Vile Parle East,
Bonbay 400 057.

2. M.B.D. Sanghvi,
resi ding at Pamanabh, Pl ot No. 43,
N.S. Road No. 8, J.V.P.D. Schene,
Vile Parle (West),
Bonbay 400 059. ... Petitioners

Ver sus

1. Smt. Arti Handa,
Assi stant Conmi ssioner of Incone
Tax, Central Grcle, Xl X, Bonbay
having her office at dd C. G QO
Bui | di ng, Maharshi Karve Road,
Bonbay.

2. The Central Board of Direct

Taxes, constituted under the

Central Boards of Revenue Act, 1963

and having its office at North Bl ock,

New Del hi .
3. Union of India. C. Respondent s
M. Arun Sathe, Sr. Counsel with M. Punj abr ao
Nai k, M. Mandar Vaidya i/by Rajesh Shah & Co. for
Petitioner.
M. S.M Shah with M. Sandip Wasni k for Respondent.

CORAM F.|. REBELLO &

RS. MHTE, JJ.
DATED: JANUARY 09, 2008

ORAL JUDGMVENT (Per F.I. Rebello,J.):

The Petitioners by the present Petition have

chal l enged the notices issued under Section 148 for

reopening of assessnent for the assessnent vyears
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1977-78 and 1978-79. The Notices are dated 30th
March, 1989. The reasons for rassessnent have been
annexed to the reply filed by the respondents as on
annexures to the affidavit of M. Y.S. Sonawane.
It is recorded therein that the search operations
were carried out in the concerns belonging to the
Petitioner and the group conpani es and the enpl oyees
were examned. Their statenents were al so recorded
under Section 132(4) of the Act. From the said
statement it is set out that it was noticed that the
brass scrap and plastic powder scarp generated in
t he manufacturing process is of significant quantity
and val ue. On the basis of the observations nade
from the manufacturing process carried out by the
Sear ch party and from t he statenents of
di rectors/ partners, who were exam ned, it was
noticed that the brass scrap is about 45% of the
total consunption of brass item- wre rod and
strips and plastic scrap can be as nmuch as 12% of
the consunption of plastic powder and that for the
assessnment year 1977-78, the assessee had not shown
any value of scrap either by way of sale of in
st ock. There was suppression of profits by
non-di scl osure of scrap. It was al so nentioned that
t he Petitioners were using very sophisticated
machi ne for the consunption of stainless steel balls
and the efficiency of the machine is such that not a

single ball is wasted in the manufacturing process.
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Thus there was suppression of sale of refills.

It is the contention of the Petitioner that in so
far as scrap is concerned, accounting nmet hod
followed by themis by showi ng the Revenue generated
fromthe scrap at the tinme the assessee finally sold
and this has been accepted by I TAT. Reference for
that purpose is made to the order dated 29.6.2005 in
. T. A No. 1529/ Mum 96 and 83/ Muni 97 in the case of

Asst . Conmmi ssi oner of |Incone Tax Vs. M s. Ni bs
| ndi a. It is also set out that there were no
reasons to believe, as all the mterial was

available wth the Assessing Oficer when the
ori gi nal assessnent was made. I n simlar
ci rcunstances in respect of simlar scrap this court
in a Petition filed by sister concern has held that
there were no reasons to believe for reopening of
t he assessnent. For that purpose reliance is placed
in the judgnment in Sanghavi Swiss Refills Private
Limted Vs. Snt. Arti Handa, Asst. Conmi ssi oner
of Income Tax and anot her, (2006) 284 | TR 427 (Bon

Qur attention is also invited to the judgnent in
respect of another sister concern Sanghavi Sw ss
Refills Private Limted for different assessnent
years in Wit Petition No. 608 of 1990 deci ded on
23.10.2007. It is pointed out that this court noted
that in the statenment recorded nowhere is there any

unequi vocal statenent or rmaterial to hold the
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percentage of scrap generated. It is therefore,
submtted that considering that in respect of
simlar issue this court has already taken a view,
that nmerely because there was scrap, is no reason to
reopen the assessnent. The notice therefore, served

under Section 148 has to be quashed and set asi de.

On behalf of the respondents, reply has been
filed by M.Y.S Sonawane. The only material
relied upon is the statement of M.B.G Sanghvi
wherein it is purported that he has nade attenpt to
sell the scrap and shown bogus purchase. The said
st at enent was pl aced bef ore us for our

consi derati on.

W are concerned with the reasons given for
reopeni ng the concluded assessnent on the facts of
the present case. As rightly pointed out by the
| earned Bench of this court in Sanghvi Swiss Refills
Pvt . Lt d. Vs. Snt . Arti  Handa, Assi st ant
Comm ssioner of Income Tax and anot her (2006) 284
| TR 427 (Bom) that there was no failure on the part
of the assessee to disclose voluntarily and truely
all material facts and the issue that scrap was
generated during the manuf acturing process was
before the Assessing Oficer. In the case of
Petitioner itself, the |ITAT has accepted the manner

in which the scrap generated was di sposed of and the
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Tribunal has accepted the material of accounts when
the scrap was finally sold. It is no doubt true
that the stock register of the scrap generated was
not maintained. But this information was avail abl e
to the Assessing Oficer when the assessnent was

made under Section 143(3) of the I.T. Act.

Even otherwise, this matter is pending in this
court since the year 1990 and interim relief was

granted which is pending till date.

W are therefore, of the opinion that as there
were no reasons to believe warranting the reopening
of the concl uded assessnment, consequently the
Petition wll have to be allowed. Rul e made
absolute in ternms of Prayer Causes (b) and (d).

There shall be no order as to costs.

(RS. MHTE J.) (F.1.REBELLO, J.)
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