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| NCOVE TAX APPEAL NO. 432 OF 2001
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Qureshi Mansi on, Gokhal e Road,
Thane. C. Appel | ant
Ver sus
Ms. Nicholas Piramal India Ltd.
Vitam ns and Fine Chem cals Division,
Munbai Agra Road, Bal kum Thane. ... Respondent
M .P.S. Sahadevan for the Appellant.
M. A K Jasani for Respondents.
CORAM F.|. REBELLO &

RS. MHTE, JJ.
DATED: JANUARY 15, 2008

ORAL JUDQVENT (Per F.1. Rebello,J.)

The revenue has preferred this appeal on the

foll owi ng questions :

(1) Whet her on the facts and in the
circunstances of the case, the Tribunal was
justified in lawin holding that Children’s
Education Allowance paid by the assessee to
their enployees at the fixed rate is exenpt
u.s.10(14) only on the basis of declaration
filed by the enployees wthout verifying
actual expenditure incurred by the enpl oyee

& maintaining records thereof & not
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including the

taxabl e incone for the deduction of tax

source u.s. 192 of the I.T.
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consequent|ly made demands. That order was confirned
in appeal by C1.T. (Appeal) which held that by
solely acting on the declarations obtained fromthe
enpl oyees was not sufficient to form the honest

belief as clained by the assessee.

The | earned tribunal proceeded to pose to itself
a question whether the enpl oyer/assessee had acted
honestly and fairly or not? The tribunal considered
the declarations given by the enployees of the
Assessee as also affidavits filed by the enployees
to the effect that they had incurred expenditure.
It also noted that the T.D.S. is not effected only
on the part of the all owances which is exenpted and
on the balance portion tax has duly been deducted
and paid into the Governnment treasury. The tribuna
as an illustration considered cases of two enpl oyees
and on considering the facts therein, was of the
opinion that it was difficult to hold that the
assessee did not act honestly and fairly and or that
there was any reason for the assessee to raise any
suspicion with regard to the declaration filed by
the enployees. The tribunal held that it was not a
case where the assessee had blindly accepted the
decl arati ons and for the aforesaid reasons,
considering that the enployer is expected to deduct
tax only on estimated incone and on facts on

recordi ng held that the assessee has fairly
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estimated the incone and for that reasons, quashed
the demands rai sed. In our opinion, these are
purely findings of fact recorded by the tribunal

with which no fault can be found.

Apart fromthat our attention has been invited to
the judgnent on the simlar issue in I[TA No. 104 to
107/BOM90 in Gaxo India Limted Vs. First Income
Tax Oficer, T.D.S. GCircle, Bonbay disposed of on
12.6.1995. In that case the issue pertains to short
deductions in regard to the estimation of drivers
salary as also of donmestic servants. Vari ous
judgnments were placed for consideration before the
| earned tribunal. The only issue was in respect of
short deductions in salaries paid to the enpl oyees.
The tribunal noted that on the facts on record, it
cannot be said that the assessee has deliberately or
di shonestly resorted to wunder estimation of the
salary incone of the enployees for the purpose of
deduction of tax at source. It noted that the
deduction of tax at source is to facilitate the
departnment to collect the tax earlier to assessnent
of the sane. It does not nmean that the departnent
should blindly go by the returns filed by the
enpl oyees in making the assessnents of t he
enpl oyees. The tribunal held that what is to be
seen for the purpose of Section 201 as it then stood

was whet her the assessee has nade bona fide estinmate
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for the purpose of deduction of tax. The tribunal
held that fromthe details furnished the assessee
has only nade bona fide estimate. An application
for reference which was nmade was rejected. An
application was made to this court being Inconme Tax
Application No. 171 of 1997 which was di sposed of

by this court by observing as under

"Considering the fact that the tribunal has
recorded a finding of fact which concludes
the controversy, in our opinion no referable

guestion of |aw arises. Hence, rejected.”

The revenue took out the matter in Appeal before
the Suprene Court. The Special Leave Petition was

di sm ssed.

It will be clear therefore, that even if the
anmendnent to section 201 has been appl i ed
retrospectively, the test whether the assessee acted
bona fide is still available as what the assessee
under Section 192(1) is called upon, is to deduct
tax "on the estimated inconme”. |In our opinion, the
facts in daxo (supra) would clearly apply. On
behalf of the Revenue, the |earned counsel had
brought to our attention the judgnent of this court
in the case of Benett Coleman & Co. Ltd. Vs. V.P.
Daml e, Third Income Tax O ficer, TDS Crcle, Bonbay,
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157 1TR 812. In that case the assessee had deducted
tax but failed to deposit the sane. It is in this
context that the court had observed that Section
201(1)(a) of the Incone Tax Act nakes paynent of
sinple interest mandatory. That case is clearly
di stingui shable and cannot be applied to the facts
of the present case as the present case is of
deduction on estimated incone. Reliance is also
pl aced on the judgnment in Pentagon Engg. (P) Ltd.
Vs. CIT, 212 ITR 92 Bonbay. There again the issue
for consideration was whether the tribunal was right
in law in taking a viewthat the provisions of
Section 201(1)(a) for levying interest is nmandatory.
Once it is held that the authority was deducting tax
then there is no escapenent fromlevying interest if
that anmount is not deposited. That is not the case

her e.

Considering the findings of fact and the issue
involved in this case, we are clearly of the opinion
that the question of law as franed woul d not arise

and consequentl|ly appeal is dismssed.

(RS. MHTE J.) (F.1.REBELLO, J.)
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