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IN THE H GH COURT OF JUDI CATURE AT BOVBAY

ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON
| NCOVE TAX APPEAL NO. 1034 OF 2004

The Conm ssioner of Inconme Tax )

Munbai City-VIII1, Aayakar Bhavan)

M K. Road, New Marine Lines,

Munbai - 400 020. ) . . APPELLANT
Vs.

Ms. Pamni Tissues Limted )

36/ 37, Mttal Chanbers,

)
Nari man Poi nt, Munbai-400 021. )..RESPONDENT

M. S.M Shah with M. Sandeep Wasnik and M. P.S.
Sahadevan for the Appellant.
M. A K Jasani, for the Respondent.

CORAM F.|. REBELLO &
R S. MCHI TE, JJ.
DATED: 4TH FEBRUARY, 2008

JUDGVENT (PER F.I. REBELLO, J.):

The Revenue has preferred the Appeal on the

fol |l ow ng question: -

"The substantial question of Jlaw which
arises in the present appeal is regarding
the correct interpretation of Section 43-B,
2(24)(X) r/w. Section 36(1)(VvVa) and as to
the claim of deductions as clainmed by the
assessee in respect of the PF, EPF and ESIC
contributions especially in the facts and

circunstances of the case and in |law "

W are concerned with the Assessnment Year 1990-91.
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In respect of the very issue this Court in |ncome
Tax Appeal No. 256 of 2007 The Comm ssioner of |ncome
Tax vs. GCodaveri (Mannar) Sahakari Sakhar Karkhana
Ltd., decided on 8th Cctober, 2007 held that in so
far as Provident Fund dues the anendnent is nade
applicable from the assessnent year 2004-05. The
Section as it stood earlier was that the enployees
contribution to P.F. if not paid within the due
date the enployee was not entitled to deduction.
Considering the said judgnent and the finding the

Appeal will have to be all owed.

2. On  behal f of the respondents, however,
| earned Counsel draws our attention to the judgnent
of the Gauhati High Court in Conm ssioner of
I ncome-tax vs. George WIIliamson (Assam) Ltd. 284
| TR 619 (Gauhati). The issue there was contribution
of P.F.dues after closing of accounting period, but
before due date of filing returns. The Assessnent
Year was 1992-93. The Gauhati Hi gh Court foll owed
its earlier judgnents. The Hi gh Court in the Appeal
preferred by the Revenue was pleased to hold that
they are not inclined to review the decision in CIT
VS. Bharat Banmboo & Tinber Supplies, 219 ITR 212
and C T vs. Assam Tribune 253 I TR 93. The | earned
Counsel points out that the Revenue had preferred
Special Leave Petition in the Supreme Court in
Conmmi ssi oner of | ncone  Tax-1I1, Gauhat i VS.

Ms.Vinay Cenent Ltd. It is pointed out that one of
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the Appeals was the subject matter in the Speci al
Leave Petition in the Suprenme Court and the Suprene
Court was pleased to dismss the Special Leave

Petition.

3. The | earned Counsel then draws our attention
to the judgnment of the Suprene Court in Suprene
Court Enployees Welfare Association vs. Union of
India, 1989 (4) SCC 187 to point out that if the
Suprene Court has given reasons for dismssing the
Speci al Leave Petition, that will attract Article 14
of the Constitution. Oherwi se a nmere dism ssal of
a Special Leave Petition as held in Indian Ql
Corporation vs. State of Bihar 167 ITR 897 (S.C.)
which does not indicate the grounds or reasons of
di smissal by necessary inplication it nust be taken
that the Supreme Court decided that it was not a fit
case for a Special Leave Petition. Based on this it
is sought to be submitted that the Suprenme Court
while dismssing the Special Leave Petition has
given reasons and consequently that it would be a

bi ndi ng precedent.

4. In our opinion the dism ssal of the Speci al
Leave Petition as held in Conmm ssioner of Income Tax
-1l CGauhati vs. M s. Vi nay Cement Ltd. (supra)
cannot be said to be the |law decided. In State of
Oissa & Os. vs. MD Illyas, (2006) 1 S.C.C 275

the Suprene Court has held that a decision is a
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precedent on its own facts and that for a judgnent
to be a precedent it nmust contain the three basic
postul ates. A finding of material facts, direct and
inferential. An inferential finding of fact is the
i nference which the Judge draws fromthe direct or
percepti bl e facts; (i) statenents of t he
principles of |law applicable to the | egal problens
di scl osed by the facts; and (iii) Judgnment based on

the individual effect of the above.

I'n Muni ci pal Corporation of Del hi VS.
Qurnam Kaur (1999) 1 S.C C 101 the Suprenme Court has
set out the tests of finding the principle which is

bi ndi ng.

Consi dering those judgnents and in the |ight
of the judgnment of this Court the Appeal filed by
the Revenue will have to be all owed. Consequent |y
the Appeal on the questing of law as filed is

al | owed.

(RS.MHTE J.) (F.1.REBELLO, J.)
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