IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL CVIL JURI SDI CTI ON

VWRI T PETI TION NO. 46 OF 2008

| dea Cellular Ltd., a conpany

i ncor porated under the provisions

of the Conpani es Act, 1956 and
having its registered office at
Sharada Centre, Erandwane, Of.
Karve Road, Pune-411 004.

and its Corporate office at 5th
fl oor, East Wng, Wndsor BIldg.,
O f. CST Road, Kalina, Santacruz
(East), Munbai -400 098.

Ver sus

1) The Deputy Comm ssioner of
| ncone-tax Range 3(2), having

his office at Room No. 608, 6th
Fl oor, Aayakar Bhavan, M K. Road

Munbai - 400 020.

2) The Comm ssioner of Incone-tax

3, having his office at Room
No. 667- A, 6th Floor, Aayakar

Bhavan, M K. Road, Munbai - 400020

3) The Union of India through

Secretary, Mnistry of Finance

Governnent of India, North
Bl ock, New Del hi -110001

N N N N N N N N N N

.. Petitioner

)
)
)
)
)
)
)
)
)
)
)
)
) -

. Respondent s

M .S. E Dastur, Senior Counsel with M.R Mrlidhar
and M. A K. Jasani for the petitioner.

M . Vi mal Gupta wth M . P. S. Sahadevan for

respondents.

Coram :

Dat e

F.|. Rebello &
R S. Mbhite, JJ

13. 02. 2008
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Judgment :- ( Per : R S Mhite,J)

1. This petition filed by Idea Cellular Ltd.,
(hereinafter referred to as the "petitioner")
i mpugns a notice dated 26. 3. 2007 i ssued by
respondent no.1l under Section 148 of the Incone Tax
Act, seeking to re-open the petitioners assessnent
for the assessnent year 2001-2002. It also inpugns
a further order dated 13.12. 2007 i ssued by
respondent no.1 rejecting the objections raised by

the petitioner to the re-opening of the assessnent.

2. The brief chronol ogical facts of the case are as

under : -

(a) On 30.10.2001 the petitioner filed a return in
respect of the assessnment year 2001-2002 which
indicated a loss of Rs.133,91,649,737/-. The said
return was acconpani ed by a copy of the petitioner’s
audited accounts for the year ended 31. 3. 2001. In
t he conputation annexed to t he return, t he
petitioner had disclosed that a conpany naned Tata
Cellular Limted had anmal gamated into the petitioner
w.e.f.1lst January 2001. Mor e details of t he
amal gamation were given in the directors’ report
annexed to the audited accounts. In the
bal ance-sheet and in Schedule 2 thereof, t he

petitioner had disclosed that a sumof Rs.9984.15
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| akhs was credited to the "Amalgamation Reserve”
account under the head "Reserves & Surplus". In
note 4(a) of Schedule 19 to the audited accounts,
the petitioner had given full details as to how the
said sum of Rs.9984.15 |akhs was arrived at. It
explained that the assets and liabilities of Tata
Cellular Limted had been accounted for in the
accounts as per the "Pooling of Interest nethod"
prescribed 1in the Accounting Standard on Accounting
for Amal gamations (AS-14) as issued by the institute
of Chartered Accountants of India. It was explained
that the said sum of Rs.9984.15 |[|akhs was the
difference between the net book value of the assets
and liabilities so acquired and the share capital to

be i ssued there-against.

(b) On the filing of the return, on 30.1.2004
respondent no.1 issued notices under Sections 142(1)
and 143(2) together with a letter of the same date
in which he raised a nunber of queries relating to
the return filed by the petitioner. Amongst  the

various queries were the following : -
(1) Wat is the basis for creation of reserve of
Rs. 9984. 15 | akhs and whet her sanme has been

brought to tax.

(ii) Is there any paynents towards goodw | |.
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(tii1) How the valuation of business has been worked

out .

(tv) How the difference between market value and
book val ue of fixed assets has been

adj ust ed/ pai d.

The letter called upon the petitioner to give
specific reply on the aforesaid points, failing
which it wuld be assuned that the anount of
Rs.9984. 15 |akhs which was transferred directly to
the capital reserve account would be treated as

capital gain in the hands of the petitioner.

(c) By the reply dated 11.2.2004, the petitioner
conpany furnished answers to the queries raised as
af or esai d. In paragraph-10 of the letter, the
petitioners expl ained that the sai d sum  of
Rs.9984. 15 |akhs represented the excess of assets
and liabilities acquired by the petitioner as
conpared to the anpbunt of purchase consideration
di scharged/ pai d by t he petitioner on t he
amal gamation of Tata Cellular Limted. It was
enphasized that the said anobunt was nerely an
accounting entry for recording the difference in the
books of account and did not represent inconme in the
hands of the petitioner. The petitioner relied upon
the decision of the Privy Council in AT Vs. Shaw

Wallace Limted reported in 6 ITC 178 to explain
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that "reserves" arising out of the acquisition of
the business of Tata Cellular Limted could never
have the character of "inconme" in the hands of the

petitioners.

(d) Inreply to the petitioners’ letter, respondent
no.1l issued a show cause notice dated 1.3.2004 in

whi ch he stated the follow ng : -

"(3) Wth reference to our subm ssion on creation of
Reserve amounting to Rs.9984.15 |akhs, follow ng

facts are observed : -

(1) The assessee has paid Rs.9984. 15 | akhs | ess

t owar ds acqui si tion.

(1i) The assessee has valued its assets nore by
Rs.9984. 15 |akhs, whereas the net consideration

di scharged or paid by it is |lesser by that anmount.

(tit) In sinmple words the assessee has earned
di scount of Rs.9984.15 lakhs on its acquisition of
Total Assets and Liabilities of Tata Cellular

Li mted.

Since this di scount earned cannot be allocated to
a particular asset, it cannot be adjusted against
cost of assets. None the less, this discount is

income in the hands of the Conpany and sane should
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be brought to tax. Since it is evident that this
di scount is earned in the course of acquisition of a
busi ness asset, hence the sanme should be treated as
busi ness inconme. Petitioner was called upon to make
hi s subm ssions on these issues, along with detail ed

wor ki ng as to how this anount has been worked out."

(e) Inreply to the show cause notice the petitioner
addressed a letter dated 5.3.2004 in which he dealt
with the contentions raised by respondent no.1. 1In
paragraph-4 of the said letter, the petitioner
termed the contention of respondent no.1 of treating
the reserve arising on amalgamation as business
incone as "erroneous and absurd" and went on to
explain in detail the process by which shares are
allotted in an amal gamation. It was expl ai ned that
in an anmal gamation the intrinsic value of the shares
was first determi ned and based on this intrinsic
value, the ratio of exchange was determ ned by the
val uer. It was enphasi zed that the intrinsic val ue
of the shares was equal to the value of the business
taken over. The value of the shares over and above
the face value was nothing but the prem umon issue
of the shares though it mght be terned as a capital
reserve. It was explained that the said prem um was
a capital receipt which could, by no stretch of
i magi nation be terned as a business receipt. It was
al so pointed out that acquisition of a business was

the acquisition of an additional source of incone
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and the price paid for the sane was a comercially
determined price and there was no question of there
being a "discount”. The petitioner then furnished
further clarification on the issue of taxability of
the said sumof Rs.9984.15 |akhs. That thereafter,
r espondent no.1l sought further clarification
regarding this issue vide his letter dated 10. 3. 2004
and this <clarification was also given by the

petitioner by their letter dated 12. 3. 2005.

(f) Utimately, respondent no.1 passed an assessnent
order dated 31.3.2004 in which he conputed the
petitioner’s loss at Rs.75,04,02,061/- after making
several additions and disallowances. However, he
did not nake any addition in respect of the said
amal gamati on reserve of Rs.9984.15 lakhs. In the
order respondent no.l1l nmade a specific note of the
fact of the amal gamation of Tata Cellular Limted
with the petitioner and disallowed the expenses

incurred by the petitioner on the amal gamati on.

(g) On 26.3.2007 respondent no.1 issued the inpugned
notice under Section 148 of the Act wherein he
stated that he had reasons to believe that the
petitioner’s incone chargeable to tax for the
assessnment year 2001-02 had escaped assessnent
within the neaning of section 147 of the Act. He
directed the petitioner to deliver to him wthin 30

days from the date of service of the notice, a
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return in the prescribed formof the petitioner’s

income for the said assessnent year.

(h) Vide their letter dated 23.3.2007 the petitioner
requested respondent no.1 to provide the reasons
recorded for issue of the said notice. In response
to this request, respondent no.1l furnished the copy

of the recorded reasons to the petitioner.

(i) Inreply to the recorded reasons the petitioner
addressed a letter dated 13.12.2007 in which they

made the followi ng points : -

(1) That the petitioner had made a full and true
di sclosure of the material facts necessary for the

assessnent ;

(2) That Respondent No.1 had raised specific queries
on the issue and that el aborate subm ssions had been
made by the petitioner and it was only after
considering the facts and the details that the
assessnment order under section 143(3) of the Act was

passed ;

(3) It was enphasi zed that the present proceedi ngs

wer e based on a nere change of opinion

(4) That the petitioner relied on a nunber of

judicial precedents including that of the Hon ble
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Suprene Court in CT vs. Fornmaer France 264 | TR 566
and that of this Hon’ ble Court in |IPCA Laboratories
vs.DCI T 251 I TR 416 to enphasi se that the assessnent
could not be reopened where there was no failure to
make a full and true disclosure of the material

facts and on the basis of a nere change of opi nion.

(5 Wthout prejudice, the petitioner also dealt
with the merits of the matter in detail to explain
that an amal gamation reserve could never have the
character of "incone". The petitioner explained in
detail the nature and circunstances in which an
amal gamation reserve is created and why it ~could

never be treated as "l ncone from ot her sources".

(j) In reply to the aforesaid letter of the
petitioner, respondent no.1 passed a further
i mpugned order dated 31.12.2007 in which he nmade the

foll owi ng points : -

(1) That in view of Explanation 1 to section 147,
the mere production of account books and other
evidence would not necessarily anount to ful

di scl osure

(2) That as the issue had not been discussed in the
assessnent order, it could not be said that
Respondent No.1 had forned any opinion and that

t here was consequently no change of opinion.
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(3) That the other contentions would be dealt wth

in the reassessnent order.

(k) That thereafter, after taking inspection of the
relevant files the petitioners have chosen to file

the present petition.

3. The first point that was argued was that this
was a case where an assessnent was sought to be
reopened after the expiry of 4 years fromthe end of
the relevant assessnent year. The assessnent year
in question was 2001-2002 and the notice under
Section 148 had been issued in the year 2007. It
was contended that the proviso to section 147 of the
| ncone-tax Act provides that where an assessnent
under section 143(3) of the Act has been made for
the relevant assessnent year, no action shall be
taken wunder section 147 after the expiry of four
years fromthe end of the rel evant assessnent year
unless any incone chargeable to tax has escaped
assessnment for such assessnent year by reason of the

failure on the part of the assessee :-
(1) to nmke a return under section 139 or in
response to a notice issued under section 142(1) or

section 148 or ;

(2) to disclose fully and truly all material facts
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necessary for his assessnment for that assessnent

year.

It was contended that the first requirenent was
not attracted to the facts of the present case and
as far as the 2nd requirenent was concerned, the
petitioner had disclosed fully and truly al
mat erial facts necessary for the assessnent for that
year. It was contended that the petitioner’s case
was covered by the said proviso because the
assessnment order passed on 31.3.2004 was for the
assessnment year 2001-2002 and nore than 4 years had
el apsed fromthe end of the assessnent year. It was
contended that there was no failure on the part of
the petitioner of the kind envisaged by the proviso
as the petitioner had disclosed that the sum of
Rs. 99185 had been <credited to the anmal ganmation
reserve in their returns and had also replied to the
several queries relating to this aspect of the

matter as detail ed herei nabove.

4. On behal f of t he respondents an
affidavit-in-reply dated 21.5.2008 cane to be filed.
As regards the aforesaid point raised, it was
contended that though the assessee was confronted on
this issue, no official opinion has been forned in
the assessnment order by the Assessing Oficer and
therefore, it was contended that this was not a case

of change of opinion. It was contended that since
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the assessee had failed to disclose the incone
accruing on anal gamation, provisions of section 147

wer e applicabl e.

5. In the affidavit-in-rejoinder dated 7.2.2008 it
was contended on behalf of the petitioners that the
stand taken by the respondents was casual and was
t aken wi t hout appreci ating t he statutory
precondition for validly assum ng jurisdiction under
section 147, which was that there nust be a "failure
to make a full and true disclosure of the material

facts".

6. In the circunstances of the present case, we
find that this is not a case where it can be said
t hat there was failure on the part of t he
petitioners to disclose fully and truly all materi al
facts necessary for assessnment in the relevant
assessnment year. The accounting entry for the
amount of Rs.9984.15 |akhs was nentioned in the
returns for the relevant years. In reply to the
requi sition made by respondent no.1 on 30.1.2004
concerning this issue, the queries raised were
replied to by the petitioner’s letter dat ed
11. 2. 2002. Again respondent no.1 raised further
gueries by show cause letter dated 1.3.2002 and this
was replied to by the petitioner by letter dated
5. 3. 2002. On  3rd occasion queries were raised by

respondent no.1 by his letter dated 10.3.2005 and
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this was replied to by the petitioner by letter
dated 12.3.2005. Again, after the issue of the
notice dated 26.3.2007 and after receipt of
recording reasons, the petitioner addressed the
issue vide their letter dated 13.12.2007. There was
a full and true disclosure of all material facts
pl aced before the assessing officer at the first
instance and thus there was no suppression of any
material from the assessment officer. Ther ef or e,
all nmaterials were placed before the assessing

of fi cer when he passed the order.

7. In our opinion, therefore, the pre-requisite
condition contained in the proviso to section 147 to
enable the re-assessnent to be opened after period

of 4 years have el apsed have not been net.

8. W further find that in the inpugned order dated
13.12. 2007 reference has been nmade to the provisions
of explanation-1 to section 147 which provides that
the production before the Assessing Oficer of
Account Books or other evidence fromwhich materi al
evidence could, wth due diligence, have been
di scovered by the Assessing officer wll not
necessarily anount to disclosure within the neaning
of the section. |In our view, this is not a case
which attracts explanation- (1) to section 147

This was a case in which the assessing officer

rai sed specific queries on several occasions and al
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the queries were answered.

9. It was al so sought to be contended that since

the assessing officer had not expressed any opinion

regarding this matter in his original assessenent

order, it ~could not be said that there was any
change of opinion in this case. In our view, once
all the mterial was before the assessing officer

and he chose not to deal wth the severa
contentions raised by the petitioner in his final
assessement order, it cannot be said that he had not
applied his mnd when all material was placed by the

petitioner before him

10. Petitioner had al so contended that there was no
reason to believe that any inconme chargeable to tax
had escaped assessnent. In view of the finding
above, it is not necessary to go into this aspect of

the matter.

11. In the net result, Wit petitionis allowed in

terms of prayer clause-(a). There shall be no order

as to costs.

(R S. Mhite,J) (F.1.Rebello,J)
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