IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClIVIL JURI SDI CTI ON

VWRI T PETI TION NO 109 OF 1991

H ndustan Dorr diver Ltd., )
a Conpany incorporated under the )
Conmpani es Act, 1956, and havi ng )
its registered office at Dorr )
A iver House, Chakal a, Andheri )
(East), Bonbay-400 099. )..Petitioner
V/s.
1) M.P.K Kedi a )
Deputy Conmi ssioner of Incone )
tax, Special Range, 24 having )
his of fice at Aayakar Bhavan )
M K. Mar g, Bonbay )
2) M .M A Pai )
t he Conmm ssioner of Inconme-tax )
Bonbay City VI, having his )
of fi ce at Aayakar Bhavan, )
M K. Mar g, Bonbay )
3) Union of India ) .. Respondent s

M.S. M Shah with M. Sandi p Wasni k & M. P. S. Sahadevan
for the petitioners.

M.J.D.Mstry with M.B. Danodar i/by Kanga & Co.
for the respondents.

Coram: F.l.Rebello &
R S. Mbhite, JJ

Date : 26.02.2008.
Oral Judgment :- (F.1.Rebello,J)

1. It is the case of the petitioners that they are
involved with the work of designing, engineering,

supplying and installing pl ant s/ structures for

various industries. 70% of their custoners were
public sect or undert aki ngs and/ or
Gover nnent / Sem - Gover nnent  bodi es. In the case of
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these custoners, large quantities of steel was
involved and these custoners used to provi de
Essentiality Certificates to enable the petitioners
to procure steel fromthe Steel Authority of India
Ltd., This certificate enables the petitioners
easily to procure the requisite quantity of steel at
| ower or concessional rates. The certificates
issued are based on requirenent of steel on the
basis of drawings and designs submitted by the
petitioners to the custonmers. The quotations to
these parties include a change for steel at the
control | ed/ concessi onal rat es. The petitioners
placed orders on its vendors for supply of steel
equi pnent . As the petitioners did not have any
manuf acturing or storage facilities and did not have
the space for storage of raw materials such as
steel, they have appointed certain parties as its
agents for the purposes of procuring steel from SAlL
and storing the sane till it 1is necessary for
despatch to the destination. Sonetines there was
time gap between the procurenent of steel and its
utilisation at t he proj ects. Duri ng this
intervening period steel was kept in the custody of
the agent and depending upon the petitioners’
requi renents, the agent released, fromtine to tine,
the required quantity of steel by despatching the
same to the site. According to the petitioners
there is sufficient record to establish the quantity

of steel actually used in fabricating the equi pnment
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at its <clients’ site either during the particular
year or subsequent years, which is equal to the
t ot al guantity of steel procured from SAIL
Petitioner also contends that it nmay not be possible
for the petitioners to establish that the steel used
was t he same which had been procured by it from SAIL
for the purpose of a particular contract because the
goods were stored with the agents, who may m x up
the same with simlar goods belonging to himor the

ot her parties but stored in their godown.

2. The petitioners filed their returns for the
assessnment year 1982-83. During the course of
assessnment proceeding, notice was issued under
Section 143(2). By letter dated 11.10. 1984,
respondent no.1 called wupon the petitioners to
furnish details in respect of the various itens.
This included the details of purchase from SAIL.
Respondent no.1 after careful scrutiny, by order
dated 20.3.1985 conpleted petitioners’ assessnent
under Section 143(3) of the Act for the assessnent
year 1982- 83. Aggrieved by t he order, t he

petitioners preferred an appeal .

3. Notice wunder Section 148 was served on the
petitioners on or about 30.3.1990 stating therein
t hat t hey had reason to bel i eve t hat t he
petitioners’ incone chargeable to tax for the

assessment year 1982-83 had escaped assessnent
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within the neaning of Section 147 of the Act and
that they proposed to re-assess the petitioners’
income for that assessnment year. The petitioners
filed their return and subsequently this petition to
challenge the said notice. It is the case of the
petitioners that ingredients of section 143 have not
been satisfied and consequently, notice is liable to

be quashed and set asi de.

4. Reply was filed by one P.K Kedia, Deput y
Comm ssioner of Incone-tax, Special Range-24. | t
was contended that sone type of accounts were
mai ntained by the petitioners. Even as per their
own adm ssions the petitioners have not established
with proof that the steel supplied by the SAIL has
been wused for the particular purpose for which it
was i ntended and that substantial evidence avail able
from the nunerous incrimnating docunents seized in
the search operation indicated that the goods
procured by the petitioners fromthe SAIL allegedly
for actual consunption of the petitioners’ clients
were sold by the petitioners in the open nmarket at a
prem um Based on this material, it is submtted
that the assessing officer had reason to believe
that incone had escaped assessnent. Alongwith the
reply, a notice issued containing the reasons, 1is
annexed. It is set out therein that the raw
material procured fromthe SAIL for actual use was

sold in cash in open market in unaccounted terns.
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This is based on the statenent recorded and the
details gathered by the Investigation Wng. It s
set out that total quantity of goods thus alleged to
have been sold outside the books of accounts is
158. 440 nmetric tonnes of steel plates worth

Rs. 5, 51, 004/ -.

5. At the hearing of this petition on behalf of the
petitioners, we had called on |learned Counsel to
place on record the material based on which the
noti ce under Section 147 was issued and the materi al
based upon which the officer conme to the concl usion

that he has reasons to believe.

6. An additional affidavit was filed by one Anu
Krishna, to which sonme docunents including the
statenent recorded of one J.M Sanghvi has been
annexed. Fromthe statenent of J.M Sanghvi it has
come on record that he was instrunental in hel ping
one Grish Joshi and his brother Pravin A Joshi and
Jayesh A.Joshi in setting up two bogus firnms for the
purpose of selling steel fromvarious parties. The
statenents of the Joshi brothers were not placed.
The two bogus concerns were Ms.J. Sanghvi & Co. and
Ms.Lilly Enterprises. At today’s hearing the
matter was posted for orders today when |earned
Counsel has produced the statenment of Shri Jayesh
Joshi . In the English statenent recorded on

5.4.1989 in so far as the petitioners are concerned,
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this is what is recorded : -

" Ms.H ndustan Dorr Laser : W had done
their Jliason work for the matters of this
concern we were dealing with M. Shanbaug
and M.P.GBaxi. In addition to above we
had exchanged on sone occasi ons
Ms. Special Steel Ltd., Hi ndustan Dorr

Lever Ltd."

Fromthis statenent there is nothing on record to
show that the petitioners had all owed the two bogus
firmse run by the Joshis’ to sell the steel procured
by them and thereby earned any inconme based on which

the notice under Section 147 could have been i ssued.

There is no other material to show on what basis
the authority had fornmed the belief that ‘there are

reasons to believe’

7. Consi dering the above di scussion as the notice
itself is not based on any nmaterial and or on
non-exi sting material, the formation of opinion or
‘reasons to believe’ is based on no material, nust
be quashed and set aside. Consequently, petition
made absolute in ternms of prayer clause-(a). There

shall be no order as to costs.
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(R S. Mohite, J) (F.1.Rebell 0, J)
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