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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL G VIL JURI SDI CTI ON

VWRI T PETI TI ON NO. 623 OF 1993

M s. Meht a Mody & Conpany

392m "Anjali",

French Bridge, Opera House,

Bonbay -400 021. .. Petitioner

Vs.

1. Appropriate Authority
constituted of the foll ow ng nmenbers:

i) S. K. Laul
iit) S.CTiwari and
ii) C. MBatgeri

Al nmenbers of the Appropriate

Aut hority constituted under Chapter
XXC of the Incone Tax Act, 1961,
having their office at "Mttal Court”
"A" Wng, 3rd Floor, Mrinman Point,
Bonbay - 400 021.

2. Union of India

3.Ms.R Kantilal & Conpany
a Partnership Firm presently
situated at Parekh Market
Room No. 414, 4th Fl oor,
39, Kennedy Bri dge,
Opera House, Bonbay - 400 004. .. Respondents

Ms.V.B. Patel for the Petitioner.
M.M.R Asokan with P.S. Sahadevan for the Respondents.

CORAM : - DR S. RADHAKRI SHNAN &
J. P. DEVADHAR, JJ.
DATE 2nd April, 2008
ORAL JUDGVENT: (PER DR S. RADHAKRI SHNAN, J.)
1. By this Petition, t he Petitioners are

challenging an order dated 25.02.1993 passed by the

Appropriate Authority being the Respondent No.1 herein
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under Section 269 UD (1) of the Inconme Tax Act,

hereinafter referred to as "the Act".

2. The brief facts are that the Petitioners had entered
into an agreenment on 11.04.1989 to purchase the flat
viz.Flat No.302, 3rd Floor, at the Anjali Co-operative
Housing Soceity Limted, situated at French Bridge,
Qpera House, Munbai, for a total consideration of
Rs. 17,85, 000/- and the Petitioners had al so nade paynent
of Rs.10 Ilakhs on the sane day. On 28.04.1989, the
bal ance amount was paid by the Petitioners and the
possession of the said flat was taken from 3rd
Respondent on the very sane date. Thereafter the
Petitioners had filed a statement in Form No.37-1 under
Chapter XXC of the Act on 09.05.1989. The Appropriate
Authority had called upon the Petitioners to file
certain particulars, and the Departnent’s Approved
Val uer had inspected the prem ses and thereafter the
Petitioners were asked to file certain particulars which

were furnished by the Petitioners.

3. It appears that again the re-inspection of the said
flat was conducated by the officer of the 1st Respondent
on 18.07.1989. On 20.07.1989 i.e.on the very next date
the petitioners’ representative inforned the Respondents
that in the very sane building a flat was sold at the
rate of Rs.2750/- per sg.ft.and even certain other

conparabl e instances in the neighbouring building were
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al so brought to the notice of the 1lst Respondent. | t
appears that wthout affording any opportunity of
hearing, an order was passed by the 1lst Respondent on
26.07.1989 under Section 269 UD (1) of the Act. The
Petitioners had challenged the sane by filing a Wit
Petition No.223 of 1989, and this Court by an order
dated 16.12.1992 had set aside the said order and
directed the authority to issue an appropriate notice
before passing an order under Section 269 UD (1) of the
Act, relying upon the Hon' ble Suprene Court’s decison in

C.B.GutamV/s. Union of India - 199 I TR 530.

4. Pursuant to the said order, on 01.01.1993 the
Respondent No.1l issued a show cause notice to the
Petitioners. It is pertinent to note t hat t he
Respondents in the aforesaid show cause notice, annexed
as "reasons" the very sane order dated 26.7.1989, which
was set aside by this Court. Thereafter the Petitioners
had nade various representations and has al so requested
the authority to furnish a copy of the valuer’s report
dat ed 22.05.1989 whi ch was relied wupon by t he
Respondents as referred in the notice. However, the
same was never furnished by the Respondent No.l1l to the
Petitioner. Again on 22.02.1993, the officer of the
Respondent No.1 inforned the Petitioner that they would
conduct inspection of the said prem ses on 23.02.1993
between 04.00 p.m to 06.30 pm, however till 07.15

p. m nobody turned up for inspecting the flat, which
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fact was recorded by the petitioners by their letter
dated 24.02.1993. On the very next date on 25.02.1993
the inpugned order cane to be passed by the Respondent
No.1 wunder Section 269 UD (1) of the Act and the sane
was received by the Petitioners on 27.02.1993 and
t hereafter the present petition has been filed

chal | engi ng t he sane.

5. Ms.Patel the |earned Counsel for the Petitioners
has firstly submtted that the inpugned order passed
under Section 269 UD (1) is in gross violation of the
principles of natural justice inasnmuch as the Respondent
No.1 had not furnished the copy of the valuation report
dated 22.05.1989 which has been strongly relied upon by
the Respondent No.1, inspite of the several requests
made in that behalf. Ms.Patel, the |earned Counsel for
the Petitioners has secondly contended that no fair
opportunity of being heard was afforded to t he
Petitioners before passing an order under Section 269 UD
(1) of the Act, and in support of this contention she
has referred to and relied upon the judgnent in the case

of C.B.Gautam V/s.Union of India - 199 |I TR 530.

6. Ms.Patel, the | earned Counsel for the Petitioners
has also thirdly contended that ex-facie the inpugned
order is bad in | aw i nasmuch as the sane bas been passed
W thout determining the "fair market value" of the

property. The I|earned Counsel for the Petitioner,
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fourthly also pointed out that the Respondent No.1l has
totally i gnor ed vari ous i nst ances and fact ual
ci rcunstances pointed out by the petitioners in support
of the valuation adopted by the Petitioners to be fair
mar ket value. In the light of the above, Ms.Patel, the
| earned Counsel for the Petitioners has pointed out that
the Respondent No.1 has to first determ ne the market
value of the flat as envisaged under Section 269 UD of
the Act, wthout which the provisions of Chapter XXC
cannot be invoked. Over and above, the |earned Counsel
Ms.Patel has also enphasised that the Respondent has
not made out any case that the Petitioners had attenpted
any tax evasion and that the onus of establishing that
the wundervaluation is wth a viewto evade tax was
squarely on the Respondents. 1In that context, the
| earned Counsel for the Petitioners has referred to and
relied wupon two judgnents of the Division Bench of this
Court viz. the judgnent dated 29.10.2007 passed in Wit
Petition No.527 of 1993 in the case of Manubhai
Sakarchand Shah & Another V/s.S.K Lal & Qthers, and the
ot her Judgnent dated 24th October, 2007 passed in Wit
Petition No.588 of 1993 in the case of H ten Rashm kant
Mehta & Another V/s. Union of India & O's.

7. Referring to and relying upon the aforesaid
decisions, the |earned Counsel for the Petitioners has
subm tted that there is gross violation of t he

principles of natural justice by Respondent No.1l by not
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furnishing the copy of the valuation report relied upon
by the Respondent No.1l dated 22.05.1989 inspite of the
several requests made by the Petitioner. M s. Pat el

contended that no fair hearing was given to the
Petitioner. On that behalf Ms.Patel has referred to
and relied upon the judgnent in the case of C B.Gautam
V/s.Union of India - 199 I TR 536 and the above nenti oned
j udgnent of our Court in Mnubhai Shah’ s case.

Ms.Patel, the |I|earned Counsel for the Petitioner has
brought to our notice that the action of Respondent

Nos.1 & 2 is arbitrary and illegal since the Respondent

No.1 in respect of other prem ses in the neighbouring
area as referred in paragraph No.61 of the Petition as
well as premises in the very sanme building referred to
in page Nos.77 & 85 of the Petition, the Authorities had
accepted the lower rate than the purchase price paid by
the Petitioners, though they were all during the sane
peri od. Ms Patel, the | earned Counsel for the
Petitioners has also pointed out that the Petitioners
had brought to the notice of the Respondent No.1l by
their letters dated 02.02.1993 and 08.02.1993 various
conparable instances as well as the Petitioner’s
approved valuer’s report, however the sane were not

considered by the Respondent No.1l properly, and nerely
brushed aside the sanme stating that they were not

conpar abl e. Under t he af oresai d facts and
citcunstances, Ms.Patel, the |earned Counsel for the

Petitioners has submtted that the order passed by the
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Respondent No.1 is unsustainable in |law, hence should be

guashed and set asi de.

8. M. Sahadevan, the | earned Counsel appering on behal f
of the Respondent Nos.1l & 2 has sought to justify the
i mpugned order. However, he was unable to controvert
the subm ssion nade on behalf of the Petitioners that
the wvaluation report dated 25.05.1989 (on which the
Respondent Departnent had relied upon) was never
furnished to the Petitioners. M. Sahadevan also could
not dispute that no fair market value was fixed by the

Respondent No.1 in the above.

9. Havi ng regard to the aforesaid facts and
ci rcunst ances aof the case and after considering all the
above submissions it is clear that in this matter the
Respondent No.1 had not fixed any "fair market val ue" at
all. It is vital to note as has been held by this Court
in the case of Vimal Agarwal V/s.Appropriate Authority
and Qthers - 210 ITR 16, that it is very essential that
the Respondent should first determne the "fair market
val ue” of the property in question in the light of the
attendi ng circunstances and without determning the fair
market value it is not only difficult but inpossible to
state that the apparent consideration is |ower than the

mar ket val ue by 15% or nore.

10. Perusal of the inpugned order in the present case

::: Downloaded on -28/08/2020 15:46:35 :::



( 8)
clearly shows that the “fair market value"” of the flat
in question had not been determined at all, and
therefore, the purchase of the flat in question on the
footing that there is undervaluation to the extent of
15% of the market value cannot be sustained at all, as
the sanme is without any basis. The Respondent No.1 had
relied on the valuation report prepared by their val uer.
Respondent No. 1 ought to have furnished the copy of the
val uation report dated 22.05.1989 to the Petitioners
which was also admittedly not done in this case. Hence
t he i mpugned order is clearly violative of principles of

natural justice.

11. Simlarly, in cases of other flats in the sane
building and the neighbouring area, the valuation has
been adopted, which is in fact slightly higher than the
appar ent consideration paid in the case of flat
purchased by the petitioners. Even the Respondent No.1
has not given any credence to the wvaluation report
submtted by the Petitioners as well as the conparable
sale instances referred to by the Petitioners, wthout
justifiable reasons. Non consideration of the aforesaid
rel evant factors also vitiates the inpugned order. Even
the purported show cause notice dated 1.1.1993 which
relies on the earlier order dated 26.7.1989 which was
al ready set aside by this Court, shows a "pre-determnm ned

m nd" to purchase.

::: Downloaded on -28/08/2020 15:46:35 :::



(9)
12. Under the aforesaid facts and circunstances of the
case, Rule is made absolute in terns of prayer clauses

(a) and (b) with costs.

(J. P. DEVADHAR, J.) (DR S. RADHAKRI SHNAN, J.)
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