IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 1{" DAY OF AFRIL 2008
PRESENT:

THE HON’BLE MR. JUETICE DEEPAK VERMA
. AND o
THE HON’BLE MK. JUSTICE ANAND BYRAREDDY
LT.A. No. 124/2003 Ciw o

IT.A NO. 1252003
BETWEEN:

1. The Commissiuner ol
Income-tax,
C. R. Building
Queens Road,
Bangaiore

2. The Joint Corimissioner
“of Income-tax Assessment
Speciai Range-6
C. R. Building,
Queens Road ' o
Bangalore ....APPELLANTS
! ‘COMMON
{By Shri. M.V, Seshachala, Advocate) | o
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AND:

M/s. Canfin Homes Limited
Shanti Kutir, No. 32

2™ Floor
Race Course Road
Bangalore — 560 001 ... RESPONDENT

COMMON

(By Shri. G. Sarangun, Semor Advocale
along with H. Vani and R. Ramamurthy, Advocate)

el e ol

Theus ITAs sre Gled under Section 260-A of 1 T. Act
1961 arising oui of order Jaied 24.10.2002 pussed in ITA
No.12/Bang/2000 for the Assessment year 1997-98 in 1.T.ANo.
124/2003 and 20/Bang/2000 for the Assessment year 1996-97 n
LT.ANo. 125/2003 and elc.

These appeals having been heard and reserved and coming
ori for pronouncemeni of Judgemeni this day, ANAND
BYRARKEDDY J., delivered the following:-

UDGMENT

———

o

These appeals are heard and disposed of together, as they

perlain fo the same assessee — excepl that they are in respect of
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two dillerent bul conseculive assessment years numely 1996-97
and 199798, respectively. The coniroversy und ihe questions ol

law involved are identical.

2. The assessee 18 a financia wsthitulion. The assessee had
filed its return of Income vader the provisicns ol the Interest Tax
Acl, 1974 (Hereinaller roioired to as 'the Ao’ for brevity). The
assessment m respect of Lhe year 1996-97 was compleled by order

daled 19.3.1999. The chageabic interest declared was accepled.

3. However, the Comnissioner of Income lax, in exercise
of power under Section 19 of the Acl; proceeded to hold, afler
heaning the assessee, by an order dated 17.8.2000 that a sum of
Rs. 2,05,40,087/- additional interest collecied by | the assessee
from it’s customers in respect of loans advanced, was also subject
maiter of levy under the Acl. It was [urther held that as per

Schedule 11 of the printed accounts of the assessee for the year

ended 31.3.1996, a sum ul'_Rs. 3,76,41,023/- was shown but the

same was nol examined by the Assessing Officer. And
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accordingly he was direcied to exumine whether it would be
chargeable as per the provisions of the Act #ﬁcr giving an
opportunily to the assessee. The assessec had prsferred an appeal
to the Income Tax Appellate Tribunal against ihe above order.

The Trbunal having sallowed e appeal, the Revenue has

preferred the appeal in LT.A. No. {25/2003.

4. In respsel of ihe assossment year 199798, the
Assessmont Officer heid that amounls collecled by the assessee
from ity deblors lowards tis hobilily Lo pay Interest tax lorms part
of the chargeabie interest wathin the meamng of Section 2 (5) read
with Scetion 5 of the Act. This was challenged by the asgesseé
before the Commissioner - Income lax, unsuccessfully. On a
further appeal by the assessee, before the Tribunal, (he Tribunal
had heki in favour of the assessee. It is this which 1s under

challenge in the comnected appeal no. ITA 124/2003.

The questions ol law that are raised in these appeals are:
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“(i)  Whether the Tribunal is correct in law in Lolding
that the order passed under Section 8(2) of the Aci by the
Assessing Officer is not prejudicial to the imterest of the
revenue and is not erroncous and theiefore the
Commissioner has no jurisdiction undar Saction 1% of the

Act to bring the chargeable income to tax?

(i)  Whether the Tyibunal is correct in law in holding
that interest of Rs. 2,09,40,087/- collected from the debtors
is not chargeable to tax under Section 26C of the Interest
Tax Act?’

&

5. It 15 coniended on behmll of the Revenue that the
assessee had collected addiiional interest by invoking Section 26C
of the Acl. This additional amount can only be treated as
churgestle mieresl. It is contended (hat Section 26C was
mcorporsted :le the Acl only with eflect from 1.10.1991 in ur(ier
lo faciliigia credit inslilutions Lo vary the terms of agreements, in
respect of term loan transactions enlered inlo before 1.10.1991, so
as 10 increase the rale of interest stipulated therein lo the extent o

which such institution 1s liable 10 pay interest under the mierest-




tax under the Acl. The said section cannot be pressed inio service
in respect of transactions entered into afler 1.16.1991.

6. There is no provision under the Act which ena‘o]cg ihe
assessee Lo collecl any amount as inlerest lax und & the smounts
collected are only by way of interesi, the same i chargeable

interes! altracting the levy of mlerost-lax.,

7. W is contended that ihe Tribunal could nol have placed
reliance on (ke devision in the case of Commissioner of Income- .
Tax Vs. Bank of Madurs Limited, 215 TTR 928, as the suid case
perigiped to the assessment years 1975-76 and 1976-77 when
there was 1o provision similar lo Section 26 C. Further the lhcis
are also different — in that, the bank, in thal case, was collecting
interest (ux from ils borrowers und paying the same Lo the

overnment. The Courl held that there was no prohibition to do
so. It was held that the amount of tax coliected would not l'aljl} l'

within the delinition of “interest” under Section 2(7) of the Acl. It
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is lherefore, contended that there was clear evidence (o show that
the bank was collecling interest lax from ils borrowsrs. On the
other hand, in the present case, the assessee has collected inlerest
al a higher rate and thal no deduction could be given m respect of

such amounis while computing the chargsable intorest.

8. It is further urged that the assessee could nol realise by
way of lax, or any 2mounis sckin therelo, which has nol been
authonsed by ihe Parhament. And seeks 1o draw sustenance [rom
the decision of the Supreme Courl in the case of Indian Banks
Association Vs, Devakala Consultancy 267 ITR 179, m this
vegard while relying on that portion of the decision, dealing with
Section 26 C of the Acl, al pages 188-189 therelo.

It s therefore, prayed that (he appeals be allowed and the

quesihions of law be answered in lavour of the Revenue.



9. Per contra, Shri. G. Sarangan, Senior Advocale,
appeanng for the respondents, contends thal (he decision of the
Tribunal does nol warrant interfersncs and that sppesls be
dismssed. I is contended (hat a plain reading of Section 26C
would indicate thal was enacled oniy ior a limiied purpose of
enabling mnstilubions, such as the assessee, of passing on the
burden of lax under the Act, v its borrowers. The Counsel would
submil hat :f for instance & sum of Rs. 100 lent was charged with
a rate of interest of 10% - the interest earned would come to Rs,
10/-. In lerms of Seciion 26C the mlerest tax payable Lthercon is at
3% or 30 paise. Applying this to the amounts collecled by the
assessee, the accounls mainiained by i, which have been
serutinized by 1hc'Rcvenue, would clearly disclose that oul of Rs.
10.30p collected as interest on every Rs. 100, the sum of 30 paise
has been passed on lo the Revenue as Interest — tux. The
additional interest so collected is in accordance with the enabling
provision namely Section 26C and the assessee having acted in

lerms of the same — the Revenue seeking Lo treal the total sum of
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Rs.10.30p as chargeable mierest is clearly illegal and the Tnbunel

has therefore, nghtly allowed the appenl ol the asscuses.

10. 1t is also contended that the decision m Bank of
Madhura (supra) having been rendered with reference io a point of
lime when Section 26 C was nol even 1 exisience, the ratio of that
decision would apply with greaier force o the case of the
assessee.  The reliance sought o be placed by the Revenue on 4
sentence in 1solation, m the decision of Indian'Bank’s Associabion
18 clearly unienable —~ the seme 15 sought to be drawn out 01'
context.

It 1s hence praycd thal the appeals be dismssed.

11. On these contenlions — we may firstly, note that the
Intgrest Tax Acl was enacled by Parhament with eflect from
1.8.1974. The object of the Acl was 1o 1impose tax on the tolal
amounl of inlerest received by Scheduled banks and credil

mstitutions on loans and advances. The Act was withdrawn n the
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year 1978, bul re-introduced 1 the year 1980. 1t was: agan
withdrawn mn the year 1985, i was re-introduced yel agein in the
year 1991, by virtue of Finance (No.2) Act, 1991 (heremaller
relerred o as 'the 1991 Act' for brevily) Seclion 26C was inserted

with elfect from 1.10.1991 under the 199]. Act. The same is

reproduced here for ready relerence:

“26C. Notwithstanding anything centained in  any
agreemert under which sny term loan Las been sanctioned
by the credit institution before tie i" day of October, 1991,
it shall be lawtul for the credit institution to vary the
agreemem 0 as to increase the rate of interest stipulated
therein to the exient to which such institution is liable to
pay the interesi-tax under this Act in relation to the amount
oi interest on the terms loan which is due to the credit

institution.”

12. From a plain reading a Section 26 C it 1s clear thal the
suid provision vests a credit institulion with power (o vary an
agreement, with a borrower in respect of a term loan sanctioned

prior lo 1991, to increase the rale of inlerest stipulated to the
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extent ol recouping its hability of interest tax. Thus pussing on

the burden of the tax on ils borrowers .

13. The argument of the Revenue ihat Section 26C carnot
be consirued as a charging provision and that the said section
having been introduced merely fo miligaie the hardship of the
mstitulions with respect io pre 1.10.1991 credit loan transactions
so Lhat suck credil iestiluions cen reimburse themselves on

account of the tax hability ultimately from the borrowers.

i4. In the hghi of a finding by the Tribunal thai the
assessee has, under agreemenis executed subsequent o the period
1.10.1991, incorporated 4 term imposing an obligation on its
~ borrowers 10 pay o it such amounls as are bayablc by the assessee
16 the Central or Stale Govermments on account of any lax levied
on interest on the loan by such Government, is significant. The
circumsiance that the assessee having collected (he liability of

Inlerest-tax  from ils borrowers in lerms of the conlraciual
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obligation and nol necessarily on the sirength of Sectien 26< 1s
malerial.  And the further circumslance thal the assessoe had
mainigined a separale account in respeci of the amounls, though
collecied as additional interest was in fiol iowerds payment of
interest-lax, does compel us 1o hokd thal the amounts so collecled.
were not “inlerest” within the mc:ahing of Section 2(7) of the Act
and hence could not be ireatod as chargeable inlerest for purposes

ol the Act.

15. The Tribunal has wvightly held that the decision in the
case of Bank of Madhura, supm, would apply on all fours 1o the
presenl case. The observation of the Supreme Court in the case of
India Banks Associalion, supra, as (o the scope of Section 26C is
to the [ollowing eflect:

“Section 26C of the Act:

Parliament by reason of the said Act imposed a tax
on the banks and other financial institutions. By reason of
the said Act, the appellants were not statutorily empowered
to pass the burden thereof to the borrowers or realise the
same on behalf of the Union of India. Concededly, in
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terms of the agreement of the term loan, the apnellants
were not entitled to charge interest at a higher rate than the
agreed one. Section 26C was, theiefore, enacted so as to
enable the bankers to realise the amount of tax which they
were liable to recover on the chargeabie intercst. The
appellants have proceeded on the basis that having regard
to the definition of “chargeable interest” as coptained in
section 2(5) of the Acdt, the additional intereat will have also
to be calculated for the said purpos: and the rate of tax
must be calculated thereupon  which, as noticed
hereinbefare, resulicd in adding of interest for the purpose
of calculation of tax ad infinitam,

How Padiament thought of the matter is the
question. The Unicn of India does not :agree with the
contentions of the appellants nor do we. The action on the
part of the appellants suggests that they had put the cart
Lefore the horse. The action of taking recourse to section
26C would arise only when the chargeable interest is
calculated whereupon only the incidence of tax under the
said Act is required to be passed on to the borrowers by
way of additional interest. The entire approach of the
appellants was based on a wrong premise. The said Act, is
a taxing statute. The Union of India under the said Act
cannot direct or permit the bankers or the financial
institutions of raise interest. The Act must, therefore,
receive purposive construction so as to give effect to the

purpoit and object it seeks to achieve. (see BBC Enterprise
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Ltd. v. Hi-Tech Xtravision Ltd. [1990] 2 All ER 118 (CA)
at 122-3; Mohan Kumar Singhania v. Union of India, AIR
1992 SC 1; Mudidhar Meghrsy Lova v. Stawe of
Maharashira [1976] 3 SCC 684; Supedntendent and
Remembrancer of Legal Afiairs to Governmert of West
Bengal v. Abani Maity [1979] 4 SCC 85; Khet Singh v.
Union of India [2002] 4 SCC 380; Indian Handiccafls
Emporium v. Union of India [2003} JT 7 SC 446; Ashok
Leyland Ltd. v. State of Temil Nadu {20041 3 SCC 1;
[2004] 2 RC 249 znd High Couri of Guiarat v. Gujarat
Kishan Mazdoor Panchayat [2003] JT 3 SC 50)

in the evend, ihe contenticn of the appellants is
accepted, tihe same would give rise to incongruous results.
Such an interpreiation. ao is well-known, must be avoided,
if avoidavle. Furthermore, a statutory impost must be
definite. Having rogard to article 265 read with article
366(Z2) of the Constitution of India nothing is realisable as
a tax or bv way of recovery of tax or any action akin
thereto which is not permitted by law.

It is neither in doubt nor in dispute that section 26C
i an enabling provision. It has to be so construed, having
regard to the term “lawful” used therein.

It merely prevails over an agreement under which
any term loan has been sanctioned by the credit institution
before October 1, 1991. It was “lawful” for the purpose of

recovering the amount of tax which was payable by the
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appellants and a fortiori-nothing over and above the same.
Such increase in the rate of interest would be (a) to the
extent to which such institution is liable to pay the interest
tax; (b) in relation to the amount of inlevest on the term

loan; and (c) which is due to the credii institution.

Increase in the rate of interest in terms of section
26C of the Act, thus, has a direct noxus with the statutory
impost. The action on the part of the appctatits in rounding
off of the interest, thus, was wholly unjustified. Once it is
held that increace in interest in a justiiiable manner pertains
to passing on ihe busden of tax, the contention that the
same fiad been cdone by the baak in exercise of its
confractual power rausi be rejected. A taxing statute must
be construed reasonably. [Jothing can be realised by way
of tax or akie thereto which has not been authorised by
Parliament.”

And the Revenue seeking to rely on the last sentence of the said
passage is not tenable. The assessee has not collected any amount

which were nol authorised or expressly prohibited.

16. W, therefore are of the firm opinion thal the appellant

has nol made oul any case on merits. The appeals are hence




16

dismissed. The questions of law are answered in {uvour ol the

assessee and agamsi the Revenue.
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