IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 9™ DAY OF SEPTEMBER 2014
PRESENT
THE HON’BLE MR.JUSTICE N.KUMAR
AND
THE HON’BLE MRS.JUSTICE RATHNAKALA

I.T.A.N0.805/2008

BETWEEN:

1. The Cemmissioner of Incomie Tax,
Karnataka (Central),
C.R.Building,
Quens Road,
Bangalore. ...APPELLANT

By Sri.K.V.Aravind, Adv.,)
N

-~

‘J>

M/s.Isiamic Academy of Education,

Nithyananda Nagar,

P.C.Devalekatta,

Mangaiore - 575 018. ...RESPONDENT

(Bv Sri.S.Parathasarathi, Adv.,)

% %k Xk Xk %k %k

This appeal is filed under Section 260-A of I.T.Act,
1961 arising out of order dated 28.03.2008 passed in ITA



No0.1129/BNG/2007, praying that this Court may be pleaced
to formulate the substantial questions of law stated therein
and allow the appeal and set aside the order passed by the
ITAT Bangalore in ITA No.1129/BNG/2807 cated 28.3.2008
confirm the orders passed by the Commissioner of Income
Tax, Karnataka (Central), Bangalore in the interest of
justice and equity.

This appeal coming on for Hearing this day,
N.KUMAR. J., delivered the following:

JUDGMENT
The revenue has preferred this appeal against the
order passed by the Cemnmnissioner of Income Tax cancelling

registration.

2. The asscessee was registered under section 12A
of the Income Tax Act, 1961 by the CIT, Karnataka-III,
Bangalore, viae certificate dated 4.6.1992. Recognition
under secticn 80G was also granted to the assessee vide
certificate dated 3.11.1992 by the CIT, Karnataka-III,
Bangalore. The recognition granted under section 80G was
valid from 19.10.1992 to 31.3.1994 and renewal of

recognition under section 80G was granted vide certificate



dated 1.3.2005. The renewal of recognition was vaiid from
15.6.2004 to 31.3.2006. Registration under section 12A
and recognition under section 80G were withdrawr with
effect from 1.4.1996. The reasons for such withdrawal are:

i) The institution has not maintained

proper books of account.

ii)  Dornations received have been kept

outside the books of account.

iii).  The assessee has accounted only
the fees fixed by the University. The
assessee is coilecting fees over and
above the fees fixed by the University
and this amcunt has not been recorded
in the cash book and it has introduced
this cash to the bank as and when the
rieed arises. The assessee has issued
receipts for the sums received over and

above the fees fixed by the University.

(iv) Three of the Trustees of the

assessee are also the



Directors/Chairman in Yenepoy

Institute of Medical Science Research
Pvt. Ltd., (YIMSRPL), a private limited
company. The assessee has invested
T.20 lakhs in ordinary shares of YIMSRKPL
during the previous year relevaiit to
assessment year 1995-96 and continued
to remain so invested up to 31.3.2005.
The assessee is paving huge rent to
YIMSRPL ana also given huge deposit of
T.225 lakhs which was claimed as rent

deposit.

v) Search u/s.152 was conducted on
21.9.2005 in the office premises of the
institute as well as the residential
premises of the three of the trustees.
Cash of %74 lakhs was found in the
residential premises of Shri.Y.Abdullah
Kunhi and the same was offered to tax.
Fees for admission reported to have
been collected much higher than what
was recorded in the books and that the

actual amount of fees collected has been



suppressed. The assessee has admitted
that the contract payment of ¥.350 lekhs
paid to M/s.Horizon Construction Cc..
shown as creditor in the ba.ance sheet,
was only bogus and the same was

offered for taxation.

(vi) The assessee has filed returns
u/s.153A(a) declaring additionai income
of €£.13,22 52.650,-.

3. A show cause notice dated 27.11.2006 was
issued to the assesses cailing for reasons as to why
registration giranted unaer section 12A and recognition
granted under section 30G of the Act should not be
withdrawn. A detailed reply was filed. Not being satisfied
with the reply, the registration granted under section 12A
and the recognition under section 80G of the Act was
withdrawn. Aggrieved by the said order, the assessee
preferred an appeal before the Tribunal. The Tribunal held

that at the time of considering cancellation of registration of



Trust already granted, what is mainly to be seen 'is,
whether the activities of the Trust or Instituticn are not
genuine or are not being carried out in accordance with the
objects of the Trust or Institution. There is nothing on
record to show that the activities are not being carried out
in accordance with the objects of the Trust i.e., imparting
education. Admittedly, the Trust is carrving on the object
of the Trust namely imparting cf education. The Trust is
not sham or bogus. If is ncbody’s case that Trust is not in
existence at all or that thare is no activity of imparting
education and therefore, the Tribunal has set aside the
order passed by the Commissioner of Income Tax and
restored the registiration. Aggrieved by the said order, the

revenue is before this Court.

4. The appeal was admitted to consider the
following substantial questions of law:

Whether the Tribunal was correct in

holding that the registration granted u/s.



12A of the Act had been incorrectly
cancelled u/s. 12AA(3) of the Act by the
Commissioner despite being satisfied
based on material detected in the cource
of search that the activity of the trust was
not genuine and was not being carried out
in accordance with the objects of the
trust?

5. The lzarned counsel for the revenue
assailing the impugned order contended that the
material on recoid discleses that cash was found in
the residential premises of the Chairman which was
offered to tax by the Trust. A sum of ¥3.5 Crores is
admitted to be a bogus entry and offered to tax.
Advances are made to the family members of the
Trust out of the Trust fund which are kept outside the
accounts and reflected in the coded words.
Tne activities of the Trust are not carried out in

accordance with law and contrary to the provisions of

the Income Tax Act. Therefore, he submits that a



case for cancellation is made out and the Tribunal

erroneously set-aside the CIT order.

6. Per contra, learned counsel appecring for the
assessee submitted that when once the genuineness of the
Trust is not disputed and when the chject of the Trust
namely imparting education has been carried on
uninterruptedly, a case for cancellation of the Trust is not
made out. If there are violations, such as not accounting
the money received which was found in the possession of
the Trustees, bogus entries in the accounts and payments
made to the members of the family which are recorded in
code numbers, the benefit under section 11 of the Income
Tax Act rieed not be extended and such amounts should be
taxed. But that is not a justification for cancellation of

reqgistration of the Trust.

7. Section 12AA provides for procedure for

cancellation of registration of the Trust or Institution by the



Commissioner of Income Tax. The power of canceliation of
registration flows from the power to register. However,
there has been unnecessary litigaticn on this issue. Under
what circumstances, the registration of a Trust or
Institution granted under section 12A could pe cancelled by
the Commissioner of Income Tax was the subject matter of
various interpretaticin by the various High Courts. In order
to avoid such unnecessary litigations, the Parliament
introduced sub-section (3) to section 12AA by Finance (No.2)

Act of 2004 with effect frorn 1.10.2004 which reads as under:

"Section 12AA(3): Where a trust or an
institution ias been granted registration
urider clause (b) of sub-section (1) [or has
cbtained registration at any time under
section 12A [as it stood before its
amendment by the Finance (No.2) Act, 1996
(33 of 1996) and subsequently the

Commissioner is satisfied that the activities

of such trust or institution are not genuine or
are not being carried out in accordance with

the objects of the trust or institution, as the
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case may be, he shall pass an order in
writing cancelling the registration of such

trust or institution:

Provided that no order under this sub-section
shall be passed unless such trust cor
institution has been given a reasonable

opportunity of being heard.]”

As is clear from the circular No.5 cf 2005 dated 15.7.2005
issued by the Centrai Board of Direct Taxes, the aforesaid
section was amended so as tc specifically provide that if the
Commissioner of Ihcomie Tax is satisfied that the activities
of any Trust or Institution are not genuine or are not being
carried out in accoidance with the objects of the Trust or
Institution, he shall, after giving reasonable opportunity of
being heard to the concerned Trust or Institution, pass an
order in writing cancelling the registration granted under
the said section. Therefore, in view of the aforesaid
express provision, registration granted to a Trust could be

cancelled under two circumstances namely,
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(1) When the activities of the Trust or Instituticn are not
genuine; and

(2) The activities of the Trust or Iastitutiori are not being
carried out in accordance with the objects of the Trust or
Institution.

Only if the Commissioner is satisfied that any one of these
conditions exists, tiien he shall pass an order in writing
cancelling the ieqgistraticn of such Trust or Institution.
Therefore what. fellows is, except the aforesaid two grounds
and on no other ground, an order cancelling registration of

the Trust could he passed.

8. In the instant case, the material on record
shows that the Trust has established educational institution
and imperting imedical education. Every year, students are
admitied. Huge investment is made for construction of
buildings for housing the college, hostel and to provide
other facilities to the students who are studying in the

College. The College is recognized by the Medical Council
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of India, State of Karnataka and all other statutery
authorities. Therefore, it cannot be said that the Trust is
not genuine. Admittedly, the students are being adrmitted
every year. Students are studving in al!l courses. Thus the
object of the constitution of the Trust namely imparting of
education is going on uninterruptedly. Therefore, it cannot
be said that the activities of the Tirust are not being carried
out in accordance with the obijects of the Trust. When the
aforesaid two conditions are fuily satisfied, on the ground
that the trustees are misappropriating the funds of the
Trust the registration of the Trust cannot be cancelled. If
the trustees are misappropriating the funds, if they are
maintaining faise accounts, it is open to the authorities to
deny the benefit under section 11 of the Income Tax Act,
put that is not a ground for cancelation of registration
itseif. = That is precisely what the Tribunal has held.

Triercfore, the substantial question of law is answered in
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favour of the assessee and against the revenue. There is

no merit in this appeal.

Accordingly, the appeal is dismissed.

Sd/-
JUDGE

Sd/-
JUDGE
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