O/TAXAP/1190/2014 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 1190 of 2014

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

COMMISSIONER OF INCOME TAX RAJKOT IlI....Appellant(s)
Versus
PUJYA SHRI JALARAMBAPA AND MATUSHRI VIRBAIMA CHARITABLE
TRUST....Opponent(s)

Appearance:
MR PRANAV G DESAI, ADVOCATE for the Appellant(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J. THAKER

Date : 11/11/2014
ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. This is an appeal by the appellant-
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revenue, challenging the order of the |TAT,
Raj kot (for short, ‘the Tribunal), Dated
30.05.2014, rendered in ITA No. 249/ Rt/2014,
wher eby, the Tribunal allowed the appeal filed by
t he Respondent - Trust.

2. The brief facts of the case are that the
Respondent - Trust, which cane to be created in the
year 2002, on 13.09.2013 nmade an application for
recognition under Section 80F5) of the Incone
Tax Act, 1961 (‘the Act’, for short), in the
prescri bed format before the appellant. A report
fromthe field office was call ed by the appell ant
and later on the application of the Respondent-
Trust cane to be rejected on the ground that the
Respondent - Trust had failed to spent 85 per cent
of the ampbunt for the A Y.s 2010-11, 2011-12 and
2012-13. Being dissatisfied with the sane, the
Respondent - Trust preferred an appeal before the
CIT(A), which dismssed its appeal. Ther ef or e,
the Respondent-Trust carried the matter before
the Tribunal, which passed the inpugned order.
Hence, the present appeal.

3. The appell ant-Revenue has, by way of
this appeal, raised the foll ow ng question of |aw
for our consideration;

“Whether the I TAT is justified in |aw
as well as on facts 1in directing
recognition u/s. 80F5) of the Incone
Tax Act to the assessee Trust?”
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4. At the outset, M. Desai , | ear ned
Advocate for the appellant, very fairly invited
our attention to a decision of this Court
rendered in Tax Appeal No. 306 of 2014 and the
allied matters, wherein, this Court answered the
very sane issue in favour of the assessee and
agai nst the Revenue by observing as wunder in
Para-7 thereof;

“7.0. Heard the |earned advocates for the
respective parties at |length and perused
t he or der passed by t he | ear ned
Commi ssioner as well as inpugned judgnent
and order passed by the l|earned Tribunal.
At the outset, it is required to be noted
that the question is wth respect to the
recogni ti on approval under Section 80 5)
of the Act to the respective assessee
trust. The sane was refused by the
Comm ssioner by observing that trust
failed in making expenditure to the extent
of 85% of its incone which is required as
per clause (i) of subsection (5) of
Section 80G of the Act. However, it 1is
required to be noted and it is not in
di spute that as such main object of the
trust as per trust deed are educati onal
social activities, nedical etc. Therefore,
the short question which is posed for
consideration of this Court is whether in
the facts and circunstances of the case
| earned Tribunal has commtted any error
i n quashing and setting aside the order
passed by the Comm ssioner rejecting the
application made by the assessee trust
seeki ng approval under Section 80 5) of
the Act and has erred in directing
Comm ssioner to grant recognition under
Section 80 5) of t he Act ?
As such issued involved in the present
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case is now not res integra in view of the
deci sion of the D vision Bench in the case
of N. N Desai Charitable Trust (supra).
VWhile considering the «certification of
institution for the purpose of Section
80G the D vision Bench has specifically
observed and held that inquiry should be
confined to finding out if institution
satisfies prescri bed conditions as
mentioned in Section 80G of the Act. In
the aforesaid case also the Conmmi ssioner
refused the application for registration
under Section 80F5) of the Act on the
ground that in the past for sone period
the petitioner had not applied 75% of the
income of the trust for the purpose of
trust. Wihile considering the aforesaid and
the scope of the inquiry at the tinme of
recognition under Section 80&F5) of the
Act by the appropriate authority, the
D vi sion Bench has observed and held as
under :

“Fromthe aforesaid it appears that the
sol e ground that has prevailed with the
CIT in refusing the application is that
because in the past for sone period the
petitioner has not applied 75 per cent
of the income of the trust for the
purposes of the trust, therefore, the
I ncome of the assessee was |iable to be
I ncluded in the taxable inconme and the
assessee did not fulfill the condition
of s. 80QF5) (i) of the Act.

It woul d be apposite here to reproduce the
rel evant provisions of s. 80@5)(i) of the
Act .

"Where the institution or fund derives
any inconme such inconme would not be
liable to inclusion in its total incone
under the provisions of ss. 11 and 12
[or clause (22) or clause (22A) or
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cl ause (23) or clause (23AA) or clause
(23C) of s. 10".

Bef ore enbar ki ng on anal ysi ng t he
provi sions of subs.(5) of s. 11(1), one
must notice that s. 11(1) does not relate
to assessnment of the trust or the
institution whose inconme are not liable
to be included in the conputation of
taxabl e inconme wunder various provisions
of the Act referred therein. Primarily,
s. 11(1) is related to giving deduction
in respect of donations nade by a person
who, but for this provision, would not be
eligible for such deduction because the
donations are not ordinarily considered
to be expenses incurred for the purpose
of earning incone and |iable to be
deducted therefrom Since all donations
generally are not treated eligible for
deduction, but only such donations as are
made to funds or institution naned in
subs. (2) of s. 11(1) are eligible for
such deduction and as noticed by us
above, it also includes a general clause
"any fund or institution to which this
section applies" a provision was needed
to identify the trusts or funds or
institution not specifically nanmed in
statute, but fell in that category. That
obj ect was achi eved by enacting subs. (5)
of s. 11(1) which helps identify the
funds or institutions donation to which
qualifies for deduction under s. 11(1).
It provides that fund or institution
referred to in clause (2)(iv) are such
whose incone would not be liable to be
included in its total 1incone under the
provisions of ss. 11 and 12 or clause
(22) or clause (22A) or clause (23) or
cl ause (23AA) or clause (23C) of s. 10.
Prior to insertion of «clause (vi), it
being not a statutory requirenent, even
in the absence of a certificate under s.
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11(1), it was possible for a donor to
satisfy an |1TO independently about the
eligibility of donation made by him for
deduction. It was in order to keep a
check on an inquiry into such details
whi ch may not be possible for every donor
to harness and make good a claim which
otherwise he is legitimtely entitled to
make, and also to relieve ITO to hold
such enquiry in respect of donations nade
to such institution at different |evels
and to avoid possibility of different
conclusions reached by different officers
in relation to donations nmade to the sane
fund or institution, to sinplify the
procedure, the provision was made for
recogni si ng, what was, a prevailing
practice by making a statutory provision
in that regard. It is also to be noticed
that whether the incone of an institution
or fund would ultimately be liable to
inclusion in its total 1inconme at the
cl ose of assessnent year or not cannot be
determned at the tinme of making of
donation. The eligibility of the donation
for deduction has to be considered wth
reference to the point of time at which
donation is made and not with respect of
t he time I n future dependi ng on
assessnent of the donee. That is where
the wuse of the verb in future tense
"woul d* has been used and not in present
or past perfect tense so as to take into
consideration the actual inclusion or
exclusion or the extent of inclusion or
exclusion. The direct nexus of clause (i)
of subs. (5) of s. 11(1), appears to us,
iIs to the eligibility of the institution
or the fund to claim that its incone is
not liable to be included in conputation
of total incone. The two are different
concepts. First, whether an institution
or fund is such whose incone is not
liable to be included in the conputation
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of total incone it depends on its status
or character. The second is actual
assessnent of incone, which necessarily
takes place in future after donation is
received by the donee on fulfillnment of
other conditions about application of
incone by the eligible trusts, which in
the very nature of things can operate
only after receipt of incone. The actua
extent of exclusion from or inclusion in

the conputation of total incone, the
receipts of such institution or fund,
depends on ful fillnment of further

conditions which may or may not exist at
the close of the year and has no direct
relation to the purpose with which the
provision is nade. The latter falls in
the real m of the assessnent of the trust,
institution or fund which derives incone
which is not ordinarily includible in its
total incone. The liability to assessnent
IS not af f ect ed by | ssuance of
recognition certificate or approval
certificate issued under clause (vi) of
subs. (5) of s. 11(1) nor it depends upon
the fact whether donor is ultimately gets
deduction in respect of such donation. It
may be relevant to take cogni zance that
all donations are not in their entirety
eligible for deduction. There exists a
maximum limt also for such eligibility
and donations beyond such Ilimt by a
person may not get deduction, even if it
Is to an approved institution under s.
11(1). Likew se, actual inclusion of any
Income in the assessnent of the donee as
taxable incone, does not affect the
entitl enment of the donor to claim
deduction under s. 11(1), if on the date
when he nmade the donation the conditions
were fulfilled. That was the |aw before
the insertion of <clause (vi) and apart
from the fact that by introducing clause
(vi) with r. 11AA a nethod of proving the
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eligibility to claim deduction has been
provided by the statute, there has been
no al ternation I n t he subst anti ve
provision, that is to say, entitlenent of
the donor to claim deduction depends on
the eligibility of the donee to claim
exenption of its incone on the date when
donation is made. Examining from this
angle, we find that for applicability of
ss. 11 and 12, what is required is that
such trust nust have noved an application
for regi stration under S. 12A  and
regi stered for that purpose. Once a trust
Is registered under s. 12A, its incone
from property, which includes donations
whet her covered wunder s. 11(1)(d) or
under s. 12 such donations are deened to
be incone from property, is not to be
included in its total incone under s. 11
or s. 12. The wequity under s. 80E)5)
cannot go beyond t hat.

A perusal of s. 11 and s. 12 would
di scl ose that incone from property held
for charitable or religious purposes
under a trust is not included in the
total incone of the previous year of the
persons in receipt of the incone where
any such incone has accunulated or set
apart for application to such purposes in
India to the extent to which the incone
so accunulated or set apart is not in
excess of 25 per cent of the incone from
such property. In clause (d) of subs.(1)
of s. 11 incone in the form of voluntary
contri butions made wth a specific
direction that they shall for part of the
corpus of the trust or institution, that
Is to say, donations nmade wth directions
that the donation shall form part of
corpus of the trust or institution are
also not includible in the incone of the
trust. It may be further observed that
nerely because the accunulation of the
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i nconme from property exceeds 25 per cent
it does not result in inclusion of the
entire inconme in the taxable incone of
the assessee. The two conditions speak
out, firstly, that incone derived from
property to the extent to which such
incone is applied to such purposes in
India is not to be included in the
conputation of total incone and it is
only where there is accunulation of
I nconme, such accunul ati on exceeds 25 per

cent shall not be l|iable to be exenpt
from incone but in case accunulation is
restricted to 25 per cent even

accumul ation is not to be included in the
conputation of total taxable incone. That
too is not in absolute terms. In that
regard subs. (2) of s. 11 points out
certain conditions and contingencies in
which that limt is also relaxed. W need
not dilate here in detail on this aspect.
This we have noticed only for the purpose
of showing, firstly, that as on the date
when donation is nade which 1is the
relevant date for the purposes of claim
of donor to deduction under s. 11(1) it
Is not possible to point out what shall
be the exact state of affairs that wll
exist at the close of the year nor is it
possible for the person considering the
application for approval, which requires
to consider whether the incone derived by

such trust would not be liable to be
i ncl uded I n its t ot al I ncome, can
det er m ne, nor as on t he dat e of

application whether the inconme which wll
henceforth be derived by the trust asking
for approval, if it is otherwise eligible
to claim exenption from the inclusion of
such inconme in the taxable income, would
in fact be entitled to sustain that claim
to the fullest extent or not at the tine
of assessnent. That is the jurisdiction
and Authority of the AO to enquire into
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and nmake appropriate order at the tine
when assessnent of the trust is being
made. The Aut hority exam ni ng t he
gquestion whether a fund or institution is
eligible to be certified for the purposes
of s. 11(1) is not to act as an AO and
pronounce upon the pending assessnents.
The CT, in examning this aspect, in
respect of pending assessnents, in our
opi nion, exceeded his jurisdiction while
considering the application for approval.
He, as a matter of fact, stepped into the
jurisdiction of the AO, decided upon the
claim of the assessee in respect of its
assessnent of inconme then pending and
acted as if he was the AO deciding upon
the assessnent of the trust. Wi | e
dwelling on the  nerits of pendi ng
assessnment he failed to consider that
upto 31st March, 1998, the trust has
al ready enjoyed approval and the donors
who had already nmde donations to it
would be entitled to such  benefit
notw t hstandi ng the fate of assessnent of
the trust. The actual assessnent of the
trust and its actual liability to tax in
accordance with provisions of s. 11 and
12 and 12A has no bearing on the claim of
the donors for what benefit approval is
accorded. Explanation 2 to s. 80E)5)
which tells in no uncertain terns that a
deduction to which the assessee s
entitled in respect of donation nade to
an institution or fund to which subs. (5)
applies shall not be denied nerely on
either or both the followng grounds,
nanely, that any part of income of the
institution or fund has becone chargeabl e
to tax due to nonconpliance wth any of
the provisions under s. 11, s. 12 and/or
s. 12AA and under clause (c) of subs. (1)
of s. 13 the exenption under s. 11 or 12
can be denied to an institution or fund
in respect of inconme accruing or arising
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to it from any investnent referred to in
cl ause (h) of subs. (2) of s. 13.

Li kewi se, the institution or fund whose
income is not to be included in the
taxable incone of the recipient under
provisions of s. 10, nanely, clause (22)
or clause (22A) or clause (23) or clause
(23AA) or clause (23C) would go to show
that these clauses identified different
institutions for the purpose of granting
exenptions, some of which require approval

by publication in Oficial Gazette, sone
of which require to bear a particular
character or the |ike. Once that character
or the condition is fulfilled, s. 10
operates. For illustration, under clause
22, as it was in force upto 31st March,

1999, any incone of a university or other
educational institution existing solely
for educational purposes and not for
pur poses of profit was not to be included
In total inconme. Now, if an approval is
sought by such institution what the
approving Authority can seek to enquire is
whet her the applicant university or
educational institution which is solely
existing for educational purposes, and
whether its purpose is not to earn profit.
Under cl ause (23) exenption is in respect
of inconme of an association or institution
established in India which may be notified
by the Central Governnment in the Oficia

Gazette having regard to the fact that the
association or institution has as its
obj ect t he control, super vi si on,
regul ation or encouragenent in India of
the ganmes of cricket, hockey, football,
tennis or such other ganes or sports as
t he Centr al Gover nnent may, by
notification in the Oficial Gazette,
specify in this behalf. The application
for approval in respect of any such
institution, if it falls wthin clause
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(iv) of subs. (2) of s.80G an enquiry by
the CT could only extend to find out
whet her the association or institution is
so notified under s. 10(23). It cannot by
Itself examne the validity or correctness
of notification nor can it grant approva

even if he concludes that such institution
exists for the purposes nentioned in subs.
(23), | f notification by Centr al
Governnment is not issued in that regard.
That is denonstrative of the scope of
enquiry by the CT while enquiring the
exi stence of condition under s. 803G 5)(i).
That extends to eligibility to exenption
under various provisions of the I|IT Act
referred to in that subsection, but not to
act ual assessnent whi ch depends on
fulfillment of further conditions by the
eligible institutions, trusts or funds. In
none of these cases inquiry of the CT
under s. 80@5)(vi) extend to the actua

conput ation of incone under the assessnent
that is likely to be franmed. W see no
reason that such exercise can be taken in
respect of a trust which is claimng
exenption not under s. 10 but under s. 11
and 12 of the Act, once the CIT finds that
t he person who is claimng approval is the
assessee who clained his incone not |liable
to be included in taxable incone under s.
11 or 12. The enquiry relates to whether
It Is registered under s. 12A whether it
Is a trust wholly for charitable purposes
or religious purposes, and whether incone
received by it is liable to be considered
under s. 11, but it does not go beyond
that to examne as an AO whether the
I ncone received by it at the close of any
particular year or years was or was not
actually be included in taxable incone in
the past. This consideration nust be
whet her the incone receivable by it wll
or wll not be liable to be considered for
exclusion under s. 11. Such enquiry
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obvi ously cannot include in enquiry
whet her at the close of previous year the
donee will actually be able to sustain

such cl ai m because of fulfillnment of sone
conditions by him as to applicability or
accunulation of incone, as it 1is not
possible to predicate that in praesenti
when donation is nade. As we have noticed
above, that question would depend upon the
facts existing at the <close of the
assessnent year and at the tinme of
considering the application it cannot be
examined in the light of what is going to
happen in pending assessnents in respect
of which approval certificate was already
exi sting and assessnent of which woul d not
affect the donations nmade to the trust
during that year.”

5. M. Desai, however, submtted that the
aforesaid decision would not apply to the facts
of the case on hand, and therefore, the Tribuna
erred in passing the inpugned order. He, further,
submtted that the Tribunal ought to have
appreciated the fact that the principle which
will apply at the tine of registration of a Trust
under Section 12AA of the Act does not apply in
sane manner, while recognizing the donations nade
to it. He, then, submtted that for the purpose
of benefit of Section 80G it is necessary that
no incone under either Section 11 or Section 12
is included in the total 1 ncome of the trust. He,
then, lastly submtted that the Tribunal ought to
have appreciated the fact that the assessee had

not spent nearly 85 per <cent of the anount

Page 13 of 15

Downloaded on : Wed Sep 16 10:12:11 IST 2020



O/TAXAP/1190/2014 JUDGMENT

towards the object of the trust. He, therefore,

submtted that the appeal be all owed.

6. Having heard the |earned Counsel for the
appel l ant-revenue and having gone through the
material on record including the orders passed by
the CIT(A) as well as the Tribunal, we are unable
to accept the subm ssion nade by M. Desai that
the decision of this Court, as referred herein
above, would not apply to the case on hand. It is
well settled position of law that at the tinme of
granting approval under Section 80G of the Act,
what is to be examined is the object of the trust
and so far as the aspect of incone is concerned,
sane can be very well exam ned by the AO at the
time of fram ng assessnent. However, in the case
on hand, t he assessee- Trust was ref used
recognition only on the ground that the assessee-
Trust had not spent 85 per cent of the anpunt
towards the objects of the Trust. The Tribunal

while passing the inpugned order, relied on a
decision of the Punjab & Haryana H gh Court in
“CIT VS. SURYA EDUCATIONAL & CHARI TABLE TRUST”
[ 2011] 203 Taxmann 53, wherein, the H gh Court
held that at the stage of registration under
Section 12AA of the Act, the extent and nature of
activities are not required to be examned and
the sane is required to be exam ned in assessnent

proceedings. Simlar viewis taken by this Court
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in Tax Appeal No. 306 of 2014 and the allied
matters. In view of the above discussion, we are
of the opinion that the Tribunal commtted no
error in issuing direction to grant recognition
to the Respondent-Trust under Section 80&J5) of
the Act. Since, the issue is squarely covered by
the aforesaid decisions, we refrain ourselves

from maki ng any further observations.
7. In the result, the issue is answered in
favour of the assessee and against the revenue.

The present appeal fails and is DI SM SSED. No

order as to costs.

(K.S.JHAVERI, J.)

(K.J.THAKER, J)
UMESH
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