O/TAXAP/343/2002 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 343 of 2002

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and

HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

RAYMON GLUES & CHEMICALS....Appellant(s)
Versus
DY.C.I.T. (ASSTT.)....Opponent(s)

Appearance:
MR RK PATEL, ADVOCATE for the Appellant(s) No. 1
MR KM PARIKH, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
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HONOURABLE MR.JUSTICE K.J. THAKER

Date : 05/12/2014
ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE K.J.THAKER)

1. This appeal u/s.260A of the Incone Tax Act,
1961 is filed against the judgnent and order
dated 28.08.2002 passed by the Inconme Tax
Appel l ate Tribunal, Ahnedabad ‘A" Bench in |ITA
No. 3237/ AHD/ 1996 wher eby, the appeal filed by the

Revenue was all owed for statistical purpose only.

2. DBriefly stated, the facts are that the
original assessnent was conpleted u/s.143(3) of
the Act on 26.03.1992 determ ning total incone at
Rs. 24,18, 150/-. Thereafter, it was noticed that
certain income chargeable to tax has escaped
assessnent . Consequent | vy, t he assessnent
conpl eted on 26.03.1992 was re-opened by invoking
the provisions of Section 147 of the Act in
pursuance of the Notice u/s.148 of the Act issued
on 31.12.1992. The Assessing Oficer passed the
order u/s.143(3) r/w. Section 147 of the Act on
28. 02. 1995.

3. Bei ng aggrieved by the order of the Assessing
Oficer, appeal was preferred before the CT(A).
Vide order dated 15.05.1996, the CIT(A) allowed
the appeal of the assessee. Against the above
order of the CIT(A), the Revenue filed an appea

Page 2 of 13

Downloaded on : Tue Sep 15 18:00:18 IST 2020



O/TAXAP/343/2002 JUDGMENT

before the Tri bunal .

4. Before the Tribunal, the followng was the

mai n ground of appeal;

“On the facts and in the circunstances of the
case and in law, the learned CIT(A) erred in
anulling the order u/s.143(3) r.ws. 147 of
the Act.”

5. After hearing both the sides, the Tribunal
all oned the appeal of the Revenue, vide inpugned
j udgnment and order dated 28.08.2002, by holding
that the CIT(A) was not justified in cancelling
the assessnment by relying upon the decision of
this Court rendered in the <case of Prafu

Chunilal Patel v. MJ. Mkwana, [1999] 236 |ITR
832 (CGuj). Being aggrieved by the inpugned order,

the assessee has filed the present appeal.

6. This appeal was admtted on 17.12.2002 on the

foll ow ng substantial question of |aw

“Whet her, on t he facts and In t he
ci rcunstances of the case, the Tribunal was
justified 1in upholding the Ilegality of
reassessnent u/s. 147 which sought to reopen a
conpl eted scrutiny assessnment u/s.143(3) on

the basis of audit objection and nere change
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of opinion on the sane set of evidence and

record?”

7. Learned counsel M. RK Patel appearing for
t he assessee took us through the order passed by
the CIT(A) as also the inpugned judgnent rendered
by the Appellate Tribunal. It was submtted that
the Tribunal has erred in interpreting the scope
and anbit of Section 143(3), 147 and 148 of the
Act. The reassessnent proceedings could not be
said to be valid since it was based on audit
obj ection and nere change of opinion on the sane
set of evidence on record, which was already
processed at the time of original scrutiny
assessnment. It was, therefore, submtted that the
present appeal deserves to be allowing by
guashing and setting aside the inpugned judgnent
and order of the Tribunal .

7.1 Learned counsel M. Patel placed reliance
upon a decision rendered by the coordi nate Bench
of this Court in Special GCvil  Application
No. 8754 of 2014 and allied matters decided on
08.07.2014 and nore particularly, on the
observations nmade in Paras — 5 & 6 therein, which

reads thus;

“5. Shri Patel, |earned advocate appearing on

behalf of the petitioner has vehenently

submtted that the initiation of t he
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reassessnent proceedings for the Assessnent
Years under consideration is absolutely
illegal and bad in law. It is submtted that
as such the reassessnent proceedings have
been initiated solely on the audit objections
rai sed by the audit party and, therefore, the
same is colourable exercise of jurisdiction
by the Assessing Oficer. It is submtted
that as such the reassessnent proceedings
cannot be initiated nerely on the basis of
the audit objections, nore particularly, when
the Assessing Oficer has no subjective
satisfaction. Relying upon the decisions of
the D vision Bench of this Court in the case
of Conmm ssioner of |ncone-tax, Ahnedabad |V
Vs. Shilp Gavures Ltd. reported in [2013] 40
Taxmann 309 (CGujarat) and in the case of
Vodaf one West Ltd. Vs. Assistant Conm ssioner
of Incone-tax reported in [2013] 37 Taxmann
158 (Qujarat), it is requested to allow the
present Special CGvil Applications and quash
and set aside the reassessnent proceedi ngs.

6. To satisfy our sel ves whet her t he
reassessnment proceedi ngs have been initiated
solely at the instance of the audit part and
solely on the audit objections, we called for
the original file from the office of the
Assessi ng Ciflicer. Vs. Bhat t, | ear ned
advocate appearing on behalf of the revenue
has produced the relevant files from the
office of the Assessing Oficer. On perusal
of the files and the notings and the rel evant
docunents, it appears that the reassessnent
proceedings have been initiated at the
instance of the audit party solely on audit
obj ections. Under such factual aspects, the
present petitions are required to be
consi dered.”

8. M. KM Parikh learned Standing Counsel

appearing for the Revenue placed reliance upon a
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decision of the Apex Court in the case of
Calcutta Discount Co. Ltd. v. Incone-Tax Oficer,
Conpanies District, Calcultta and Another, [1961]
41 |ITR 191 and submtted that there were
sufficient reasons for the Assessing Oficer to
believe that the assessnent is required to be
reopened on the basis of audit report and that
the facts, as they energe in this case, have been
properly evaluated by the Assessing Oficer and
the Tri bunal .

8.1 M. Pari kh further submtted that t he
decision of this Court in SCA No.8754/2014 on
which reliance is placed by M. Patel cannot be
made the basis for allowing the appeal for the
reason that correspondence on which reliance is
placed were latter in point of tine after the
order of the CIT(A) was passed. It was submtted
that the assessee cannot get the benefit of the
factual aspect which was not before the Tribunal
in the appeal filed by the Revenue and which held
in favour of the Revenue. It is submtted that,
at the nost, the nmatter nay be remtted for
reconsideration. He, therefore, submtted that
the Tribunal has rightly allowed the appeal of
the Revenue and hence, the present appea
deserves to be di sm ssed.

9. We have heared | earned counsel for both the
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sides and perused the record of the case. Wile
di sposi ng of the appeal filed by the Revenue, the
Tri bunal observed in Para-4.4 as under;

“4. 4 The gist of reasons recorded were
furnished by Assessing Oficer to the
assessee vide his letter dated 22.12.1995.
The reasons for reopening were duly recorded
by A O The original assessnent was nade on
26.03.1992. This was reopened within 4 years
and fresh assessnment u/s.143(3) r.w.s. 147
was made on 28.02.1995. The action under the
mai n section 147 is possible in spite of the
fact that conplete disclosure of nmaterial
facts was nade as held by Hon'ble Cujarat
H gh Court in the case of Praful Chunilal
Pat el (supra). I n this deci si on,
jurisdictional H gh Court held that the power
to nmake assessnent or reassessnent where the
initiation has been made within four years of
the relevant assessnent year would Dbe
attracted even in cases where there has been
a conplete disclosure of all relevant facts
upon which a correct assessnent mght have
been based in the first instance. Explanation
2 substituted by the Direct Tax Laws
(Arendnent) Act, 1987 w.e.f. 01.04.1989,
Section 147 clarified that for the purpose of
this section, there can be deened escapenent
of inconre and A O <can initiate the
proceedings on finding or discovering such
cases and no doubt whether they constitute
cases of escapenent of incone, would be
perm ssible. This is also held in the case of
Praful Chunilal Patel reported in 240 I TR 240
(Quj) relates to A Y. involved was 1986-97.
Therefore, both the decisions relied by
| earned counsel of the assessee are not
rel evant for deciding this appeal which has
to be decided. Keeping in view the provisions
of Section 147 to 151 as substituted /
amended with effect from 01. 04.1989.”
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10. The main argunment of the assessee before the
Tribunal was that the incone sought to be brought
to tax by invoking the provisions of Section 147
of the Act is not such as can be said to have
“escaped assessnent” within the neaning of that
Section. It is well settled that the provisions
of Section 147 of the Act are not intended to be
enployed in a cse of nere change of opinion on a
given set of facts in context of a specific

provi sion of the Act.

11. It appears fromthe record that the formation
of belief by the Assessing Oficer that certain
I ncone has escaped assessnent for the year under
appeal has been borne only only because of the
primary facts furnished by the assessee for the
pur pose of assessnent of its incone and other
material information available on record. The
details of paynents nade by the assessee to the
persons specified in Section 40-A, Audit report
u/s.44- AB and the controversy in relation thereto
were well within the knowl edge of the Assessing
Oficer who had passed the original or der
u/s.143(3) of the Act. The information regarding
the assessee’s claim u/s.80-HHC was also filed
along with the return of incone in the form of
Chartered Accountant’s Certificate, which was

also referred to by the A O in his order
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u/s.143(3) r.w.s. 147 of the Act.

12. At this stage, it would be relevant to refer
t he provisions of Sections 143(1), 143(3) and 147
of the Act, which read thus;

“143. Assessnent

(1) Wiere a return has been nmade under
section 139, or in response to a notice under
sub-section (1) of section 142, such return
shall be processed in the follow ng mnner,
namel y: -

(a) the total incone or l|oss shall be
conputed after making the follow ng
adj ust nents, nanel y: -
(1) any arithnetical error in the
return; or
(it)an incorrect <claim if such
incorrect claimis apparent from any
information in the return;
(b) the tax and interest, if any, shal
be conputed on the basis of the total
I ncome conput ed under clause (a);
(c) the sum payabl e by, or the anount of

refund due to, the assessee shall be
determ ned after adjustnent of the tax
and interest, if any, conputed under

cl ause(b) by any tax deducted at source,
any tax collected at source, any advance
tax paid, any relief allowable under an
agreenent wunder section 90 or section
90A, or any relief allowable under
section 91, any rebate allowable under
Part A of Chapter VIII, any tax paid on
sel f-assessnent and any anount paid
ot herwi se by way of tax or interest.

(d) an intimation shall be prepared or
generated and sent to the assesee
specifying the sum determned to be
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payabl e by, or the anmount of refund due
to, the assessee under clause (c); and
(e) the amount of refund due to the

assessee i N pur suance of t he
determ nation under <clause © shall be
granted to the assessee:

Provided that an intimation shall also be

sent to the assessee in a case where the | oss
declared in the return by the assessee is
adjusted but no tax or interest is payable
by, or no refund is due to, him

Provided further that no intimation under
this sub-section shall be sent after the
expiry of one year from the end of the
financial in which the return i s nade.

Expl anation.- For the purpose of this sub-
section, -
(a) “an incorrect claim apparent from any
information in the return” shall nean a
claim on the basis of an entry, in the
return, -

(i) of an I tem whi ch S

I nconsi stent with another entry of the
same or sone other itemin such return;
(1) in respect of whi ch t he
information required to be furnished
under this Act to substantiate such
entry has not been so furnished; or

(i) I n respect of a deduction, where
such deducti on exceeds speci fi ed
statutory |imt which my have been
expr essed as nonet ary anmount or

percentage or ratio or fraction;
(b) the acknow edgenent of the return shal
be deened to be the intimation in a case
where no sumis payabl e by, or refundable to,
the assessee under clause (c), and where no
adj ust nent has been nade under clause (a).”

“143(3) : On the day specified in the
noti ce, -
(i) issued wunder clause (I) of sub-
section (2), or as soon afterwards as
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may be, after hearing such evidence and

after t aki ng into account such
particulars as the assessee may produce,
the Assessing O ficer shall, by an order

In witing, allow or reject the claimor
clainms specified in such notice and nake
an assessnent determning the total

I ncone or | oss accordi ngly, and
determne the sum payable by the
assessee on t he basi s of such
assessnent ;

(ii)issued under clause(ii) of sub-
section (2), or as soon afterwards as
may be, after hearing such evidence as
the assessee nmay produce and such other
evidence as the Assessing Oficer nmy
required on specified points, and after

t aki ng into account al | rel evant
material which he has gathered, the
Assessing O ficer shall, by an order in

witing, make an assessnent of the total
I ncone or Jloss of the assessee, and
determne the sum payable by him or
refund of any anount due to him on the
basis of such assessnent:

147. | ncone escapi hg assessnent.
If the Assessing Oficer has reason to
bel i eve that any incone chargeable to tax has
escaped assessnent for any assessnent year,
he may, subject to the provisions of sections
148 to 153, assess or reassess such incone
and also any other inconme chargeable to tax
whi ch has escaped assessnent and which cones
to his notice subsequently in the course of
the proceedings wunder this section, or
reconpute the loss or the depreciation
al | omance or any other allowance, as the case
may be, for the assessnent year concerned
(hereafter in this section and in sections
148 to 153 referred to as the relevant
assessnent year)

Provi ded that where an assessnent under
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sub-section (3) of section 143 or this
section has been nmde for the relevant
assessnent year, no action shall be taken
under this section after the expiry of four
years fromthe end of the rel evant assessnent
year, unless any incone chargeable to tax has
escaped assessnent for such assessnent year
by reason of the failure on the part of the
assessee to make a return under section 139
or in response to a notice issued under sub-
section (1) of section 142 or section 148 or
to disclose fully and truly all nmaterial
facts necessary for his assessnent, for that
assessnent year:

Provided further that nothing contained
in the first proviso shall apply in a case
where any incone in relation to any asset
(including financial interest in any entity)
| ocat ed outside |India, chargeable to tax, has
escaped assessnent for any assessnent year:

Provi ded al so that the Assessing Oficer
may assess or reassess such incone, other
than the incone involving nmatters which are
the subject nmatters of any appeal, reference
or revision, which is chargeable to tax and
has escaped assessnent.”

13. The aforesaid provisions are clear and
unanmbi guous. We find that by invoking the
provision of Section 147 of the Act, the
successor Assessing Oficer has sinply sat over
the decision of the earlier Assessing Oficer
passed u/s.143(3) wth respect to the issues
sought to be covered u/s.147 of the Act. Hence,
the CAT(A was conpletely justified in anulling
the order of the successor Assessing Oficer.

Accordingly, we answer the question raised in
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this appeal in favour of the assessee and agai nst
t he Revenue.

14. In view of the above, the appeal is allowed
and the inpugned judgnent and order dated
28. 08. 2002 i s quashed and set asi de.

(K.S.JHAVER], J.)

(K.J.THAKER, J)

Pravin/*
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