O/TAXAP/955/2005 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 955 of 2005
With

TAX APPEAL NO. 956 of 2005
TO

TAX APPEAL NO. 966 of 2005

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and
HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

ETHNIC HOLDINGS PVT. LTD.....Appellant(s)
Versus
I.T. OFFICER, TDS,....Opponent(s)

Appearance:
MR. S.N. SOPARKAR WITH MR. B.S. SOPARKAR WITH MRS SWATI
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SOPARKAR, ADVOCATE for the Appellant(s) No. 1
MR SUDHIR M MEHTA, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J. THAKER

Date : 16/12/2014
COMMON ORAL JUDGMENT

(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. Since all these appeals arise from the
comon judgnent and order of the Incone Tax
Appel l ate Tribunal, Ahnedabad, they are being

di sposed of by this conmon judgnent.

2. By way of these appeals, the appellant-
assessees have chall enged the conmmon Judgnent and
order dated 08.09.2003 passed by the Incone Tax
Appel late Tribunal, Ahemabad, [ for the “the
Tribunal”] in ITA Nos. 2263, 2264, 2268, 2269,
2273, 2274, 2278, 2279, 2283, 2284, 2288 and
2289/ Ahd/ 2002, whereby the appeals preferred by
the assessees were partly allowed by the Tribunal
and held that the appellant-assessees were
required to deduct TDS for the Assessnent Year
1995-96 and 1996-97.

3. Wi | e admtting t hese appeal s on
20.04. 2006, the Court fornulated the follow ng

substantial question of |aw -
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“Whether in the facts and circunstances
of the case, the ITAT was right in |aw
in holding that inspite of the Special
Court’s direction the appellant was
liable to deduct tax at source as
required u/s. 194A of the Act ?”

4. To adjudicate the question franed as
above, the basic facts shorn off wunnecessary
details are required to be noticed. The present

appel | ant s- assessee entered into an agreenent

W th Fai rgrowm h Fi nanci al Servi ces Ltd
[ hereinafter referred to as “the FFSL). On
28. 03. 1992, loan of different anounts were

sanctioned by the FFSL in favour of the
appel | ant s- assessee and the sane was accepted by
t he appel | ants-assessees on 30t" March, 1992. The
appel | ant s- assessees had t aken | oan of
Rs. 14, 98, 2500/ - from the FFSL agai nst the pledge
of 3,28,000 shares of United Phosphorous Ltd.
(hereinafter referred to as “the UPL”). As per
the ternms of the agreenent the appellants have to
repay 20% wthin 60 days and bal ance 80% w thin
180 days. The appellants-assesees handed over
3,288,000 shares of UPL together wth duly
executed transfer form to FFSL since as per the
agreenent the appellants have to repay 20% anount
within 60 days i.e. before 30t May 1992. In the
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meantinme, on 5/12.05.1992 and 4.06.1992, FFSL
illegally sold 2,28,000 shares to Syndicate Bank
and sub-pl edged 1, 00,000 shares to NHB, which is
the part of the record.

4.1. In the nonth of June, 1992, t he
Governnment pronul gated Special Court ordinance,
1992. On 27 July, 1992, custodian appointed for
FFSL. On 10.08.1992, the Syndi cate Bank purchased
2,28,000/- shares and presented before UPL for
registering the transfer. On 13.08.1992 UPL
received intimation of sub-pledge of 1,00,000
shares with NHB. On 14.08.1992, the appellants
and ot her assessees filed Msc. Petition No.10 of
1992 agai nst the Custodian, FFSL, Syndicate Bank,
NHB and UPL. The prayers of the said Msc
petitions read as under: -

“The petitioner therefore pray:-

(a) that it be declared that the said
shares described in schedul es being Ex.
“A” and “B” did not and do not belong to
the 27 respondents as owners thereof and
that attachnent of the said shares under
the said Odinance constitutes only a
limted attachnent restricted to the
rights of the 2" Respondents as pledges
only of the said shares.

(b) that it be declared that the 2nd
Respondents and/or 1st Respondents and/or

bound and Iliable to return to the
respective petitioners said 3, 50, 000
shares listed in the schedules being

Ex.”A” and “B’ hereto against paynent of
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bal ance debt I n accor dance W th
contractual terms to the 1st Respondent
the 2" Respondent or to such person as
this Hon’ ble court directs;

(c ) that without prejudice to prayer (b)
above declared that out of said 3,50,000
shares to or the 2mM Respondents or to
such person as the extent of 23.76 per
cent thereof stand and have stood duly
and validly redressed and that the
petitioners, or such of them as may be
held entitled, are entitled to forthwith
to deliver of said 23.76 per cent shares
out of 3,50,000 shares described in
schedul es being Ex. “A” and “B” hereto.

(d) That t he limted at t achnent I n
respect of 23.76 per cent of the said
shares described in Ex. “A” and “B" be
raised and/or be ordered to be or stand
raised forthwith and the said 23.76 per
cent shares be ordered and directed to be
forthwith delivered and handed over to
the petitioners or such of them as may be
found entitled thereto by either of the
Respondents Nos. 1 to 5.

(e) without prejudice to the prayer (d)
above the limted attachnment on all the
3,50,000 shares described in schedules
being Ex. “A’ and “B” hereto be raised
and Respondents Nos. 1 to 5 be ordered
and directed to deliver all the said
shares to the respective paynent of
bal ance debt and interest in accordance
with contractual terns to such persons as
this Hon’ ble Court directs;

(f) This Hon' ble Court be pleased to give
directions to the petitioners in respect
of the paynent of the bal ance debt on the
due dates to the 1st or 2" Respondents
agai nst del i very to t he respective
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petitioners of the shares listed in the
schedul e being Ex. “A” and “B” hereto.

(g0 That it be declared that 3rd and 4th
Respondent s respectively have not
acquired and are not entitled to any
right title or interest in the said
2,50,000 shares described in Exhibit *“A”
hereto and the 1,00,000 shares described
in Exhibit “B” hereto or any part
t her eof .

(h) that it be declared that purported
sale or transfer of 2,50,000 shares
described in schedule Ex. “A” hereto by
2" Respondents to the 3¢ Respondents and
the purported sale or transfer of
1,00, 000/- shares in exhibit “B" hereto
by the 29 to the 4th Respondents are
illegal, null void of no effect or not
bi nding on the petitioners or any one of
t hem

(1) that without prejudice to prayer (Q)
and/ or (h), the purported sale or
transfer of 2,50,000 shares described in
schedule being Ex. “A’” hereto by 2
Respondents to the 379 Respondents and the
purported sale of transfer of 1,00, 000/-
shares described in Exhibit “B” hereto by
Respondent 2 to Respondent 4 be set aside
and/ or cancel | ed.

(j) that 3rd and 4th Respondent s
respectively by thenselves their servants
and agents be restrained from in any
manner selling and/or transferring and/or
dealing wth disposing of or parting with
possession of or alienating or creating
any right title or interest in favour of
anyone else in respect t her eof or
claimng or exercising any right title,
interest or benefit in respect of the
2,50,000/- shares described in Exhibit
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“A" and the 1,00,000 shares described in
Exhibit”B” hereto or acting on the basis
of relative transfer forns executed by
the respective petitioners and handed
over to the second Respondents in respect
of the said 3,50,000 shares.

(k) That the 5t" Respondent by thenselves
their servants or agents be restrained
fromin any manner transferring from the
nanes of the respective petitioners to
the nanmes of 3¢ and/or 4th Respondents
respectively or any one else the said
2,50,000 described in Exhibit “A” and/or
1, 00,000 shares described in Ex.”B’ or
any part thereof and/or from acting on
the basis of any transfer form's | odged
wth themin relation to any of the said
3,50,000 shares described in Exhibit *“A”
and “B” hereto.

(1) that pending the hearing and final
di sposal of this petition interimreliefs
in ternms of prayer (j) and (k) above be
gr ant ed.

(m that pending the hearing and final
di sposal of this petition, the Court
Receiver, Hgh Court, Bonbay or sone
other fit and proper person be appointed
Recei ver of sai d 3, 50, 000/ - shares
described in the schedules being Exh. "A”
and “B” hereto and of the relative

transfer forme and all rights and
benefits attached to and incidental to
the said shares wth all powers under

Order XL: rule 1 of the Code of Guvil
Procedure, 1908 including power to take
actual physical possesion of the said
3, 50, 0000 shar es descri bed I n t he
schedules being Ex.”A:” and “B” hereto
(from whonsoever they nmay be lying wth)
and of the relative share certificates
and the relative transfer form (from
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whonsoever they may be lying with) and to
hand over to the respective petitioners
against tender of balance debts and
interest by the petitioners 1in such
manner as this Hon' ble Court nmay direct
and to exercise voting and all right
attached and/or incidental to all the
said shares according to the instructions
of t he respective petitioner-hol ders
t her eof .

(n) for ad-interim reliefs in terns of
prayers (l) and (m above.

(o) for costs of this petition

and
(p) for such other and further reliefs as
this Hon'ble Court may deem fit in the
ci rcunst ances of the case.

4. 2. On 18. 08. 1992, t he O di nance was
repl aced by the Special Court Act, 1992. In sone
of the matters, the Special Court held that
provisions of TDS do not apply to “paynents made
pursuant to Orders and Directions of Court” and
directed the party to recover on its own TDS paid
from I ncone Tax departnent and not to deduct tax
at source. On 15/20.08.1994, the Special Court
passed an order and accepted the ownership of the
appel | ant s- assessee but restrained t he
appel | ants-assessee from transferring the shares
I n any manner whatsoever. On 4th April, 1994, the
Special Court clarified that the earlier order
was not an interimorder, but the sane was in the

nature of final order.
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4. 3. Against the order of the Special Court,
the Syndicate Bank as well as the appellants-
assessees filed appeals before the Suprene Court
of India under the statute. The Apex Court vide
order dated 12.09.1994 and 07.10.1994, admtted
both the appeals and directed both the parties in
each appeal to nmaintain status quo. However,
subsequently, on 20th February, 1995, in one of
the matters, Special Court has franmed a ruling
that Incone Tax Departnment has no priority above
the paynents under the Special Court Act and the
said order is passed after hearing |IT departnent
and FFSL Custodian. Relevant paragraph of the

sai d judgnment read as under: -

...thus no penalty or interest can
be inposed for non-fulfillnment of an
act which a Notified party 1is
prevented from doing by reason of
the Special Court Act. In such cases
even though the provisions of sone
other Act or <contract lay down
consequences for non- per f or mance,
the provisions of the Special Courts
Act wll prevail. This is because in
such cases there would be a conflict
between the  provisions of t he
Special Courts Act and that other

| aw and/or contract. |In cases of
such conflict, the provisions of the
special Court Act nust prevail. To
take an exanple, under Section 234B
of the Income Tax Act, every
assessee is liable to pay advance
t ax. Al l parties were Notified
Page 9 of 27
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between June, 1992 to August 1992.
All of them wuld be Iliable to
advance taxes for the financial year
ending March 1992 and for the
subsequent years. However, as seen
earlier, taxes only upto Assessnent
Year 1992-93 and for the subsequent
year. However, as seen earlier in
priority. Those would have to rank
as ordinary debts under Section
11(2)(c). this therefore, can only
be rel eased after t he entire
di stribution has taken place. Even
i f the Notified party were to
advance tax, the Court would refused
it. Thus nonies for paynent of
advance tax have not been rel eased.
Thus a Notified party has been
prevented from paying advance tax.
Thus, under the Special Courts Act,
there is a legal disability to pay
advance Tax. Yet under the Incone
Tax Act there is a conpul sion to pay
advance tax. There is a conflict
bet ween the provision of the Speci al
courts Act and the Inconme Tax Act.
The provisions of the Special Courts
Act nmust prevail. Under the Incone
Tax Act if Advance tax is not paid,
for such non-paynent interest can be
| evi ed. Thi s obvi ously on the
footing that the assessee isS 1in
default. However a Notified party
has been prevented by law from
payi ng Advance Tax. He 1is not a
defaulting party. He has not paid
advance Tax because of | egal
restraint on him The |aw has
prevented him from paying advance
Tax. In ny view, in such cases i.e.
where there is a conflict between
the provisions of the Special Courts
Act and sone other Act/contract, the
contrary provisions nust necessarily
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give way. If there is this |egal
disability, t hen t here IS no
gquestion of the Notified party being
foisted with the liability to pay
Interest and/or penalty. Simlarly
under Section 220(2) of the Incone
Tax Act, a Demand Notice nmy have
been served on a party. That denmand
Notice may be for tax, interest
and/ or penalty. Under the Inconme Tax
Law, the sum specified in the Notice
must be paid wthin 30 days. Under

the Incone Tax Act, if the sane is
not paid wthin 30 days, t he
assessee is liable to pay interest

at 1.5% per nonth. Here again by
reason of the |egqal di sability,
I nposed by the special Courts Act,
the Notified party is not in a
position to pay the anounts denand
by that demand Notice. If that is
so, then the Notified party cannot
be said to be default. Then there is
no question of the Notified party
becone liable to pay interest under
Section 220(2)...."

4. 4. Thereafter, on 29.03.1995, Special Court
passed an order in the suit filed by the
Syndi cate Bank wherein the Syndicate Bank wanted
to declare that it is the ower of the shares or
that it nust get back the purchase price paid by
it. The said suit was stayed by the Court.
Therefore, the question of repaynent of |oan of

I nterest was out of question.

4.5. The Special Court gave another ruling in
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continuation of the 1st ruling after hearing the
advocates for the CBDT, |nconme Tax Departnent and
FFSL that its 1st decision has apply even in case
of TDS paynment and that no one can pay over to
| ncone Tax Departnent any anount of TDS in spite
of status quo order passed by the Apex Court in
case of the petitioner on 12.09.1994 and
7.10.1994. On 13.05.1998, the Apex Court disposed
of the both the appeals against the 1st ruling by
dismssing the appeal. The Apex Court I n
par agraph No. 26 and 26 observed as under: -

26. Every kind of tax liability of
the notified person for any other
period is not <covered by Section
11(2) (a), although the liability may
continue to be the liability of the
notified persons. Such tax liability
may be discharged either wunder the
directions of the Special Court under
Section 11(2)(c), or the taxing
authority may recover the sanme from
any subsequently acquired property of
a notified person (vide Tejkumar
Bal akrishna Ruia v. A K Menon
(1997) 9 SCC 123) or in any other
manner from the notified person in
accordance with law. The priority,
however, which is given under Section
11(2)(a) to such tax liability only
covers such liability for the period
1.4.1991 to 6.6.1992.

27. At what point of time should
this tax liability have Dbecone
quantified by a |egal assessnent
which is final and binding on the
notified person concerned ? It is
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contended before us by sone of the
parties that only that liability
whi ch has becone ascertai ned by final
assessnment on the date of the Act
comng into force should be paid
under Section 11(2)(a). O hers
contended that it should have been so
ascertained on the date of the
notification. The third contention is
t hat It shoul d have been SO
ascertai ned on t he dat e of
di stribution. Since we have held that
tax liability under Section 11(2)(a)
refers only to such liability for the
period 1.4.1991 to 6.6.1992, it would
not be correct to hold that the
liabilities ari sing duri ng this
peri od shoul d al so be finally
assessed before 6.6.1992 (the date of
the Act) or the date of t he
notification. It nust refer to the
date of distribution. The date of
di stribution arrives when the Speci al
Court conpletes the exam nation of
clainms under section 9-A |f on that
date, any tax liability for the
statutory period is legally assessed,
and the assessnent is final and
bi nding on the notified person, that
liability wll be considered for
payment under Section 11(2)(a),
subject to what foll ows.

4. 6. Thereafter, on 3.05.1999, Special Court
gave further direction in the Msc. petition
No. 28 of 1999 that there can be no deduction of
tax at source and that payers nust nake paynents
wi t hout deduction of tax at source and that the
whol e incone is to be paid over to the Custodian.

Paragraph No.8 of the said order of the Special
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Court reads as under: -

8. The law is now well settled by
the Suprene Court judgnent dated 13th
May, 1998 in G vil Appeal No.5326 of
1995. The Incone Tax Departnent can
get no priority in respect of any tax
which is not for the statutory period
I.e. 1st April 1991 to 6t" June, 1992.
As has been held by the Suprene Court
tax for a subsequent or any other
period can only be recovered by the
| ncome Tax Authorities under Section
11(2)(c) or from subsequent |y
acquired property or incone of the
Notified party which do not stand
attached. The tax Deduction at source
Is on interest and dividend accruing
on attached assets. Interest and
di vi dends on attached assets are al so
attached assets. Tax for a subsequent
period is sought to be deducted in
priority. Attached assets are sought
to be taken away in a priority not
envi saged by the said Act. Provisions
regar di ng advacne t ax and t ax
deduction at source or in direct
conflict wth the provisions of
Section 11 of the said Act. By virtue
of Section 13 of the said Act, the
provisions of the said Act nust
prevail. The reasoning given in this
behal f in the Oder dated 20th
February 1995 applies fully over
here.”

4.7. Thus, by the inmpugned judgnent and
order, the appellants-assessees were directed to
deduct the tax at source and pay the sane to the
credit of the Central Governnent. Being aggrieved
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and dissatisfied with the sane, the appellants-
assessees have filed these appeal s.

5. M. Soparkar, |earned seni or advocate
for the appell ants-assessees submtted that the
appel | ant s- assessees have an obligation to pay
interest to the Custodian of FFSL, which 1is
notified party. The Special Court conclusively
held that the provisions of TDS do not apply to
the alleged liability to pay interest to the
Custodian by order dated 14.08.1993, 20.2.1995
and 9.9.1996 and 3.5.199. Therefore, he submtted
that in view of the above orders, there is no
question of the appellants’ being guilty of non-

deduction of tax at source.

5.1. He further submtted that the Apex Court
while admtting the appeals filed by the
appellants and Syndicate Bank directed the
parties to maintain status quo. Therefore, the
appel lants were not obliged to pay over the
anount of TDS in a separate account or to the
Cust odi an.

5. 2. According to the | earned senior advocate
for the appellants, in view of the order dated
14th  August, 1993, i.e. nmuch before 31st March
1994, the date on which the alleged TDS liability
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arose, passed by the Special Court in Msc.
Application No.158 of 1993, the appellant was
bonafidly under the inpression that there was no
obligation cast upon him to deduct any tax at

source.

5. 3. Lear ned seni or advocat e for t he
appel | ants-assessee further submtted that the
di spute between +the Syndicate Bank and the
appel | ants-assessee is pending where Syndicate
Bank clains to be the owner of the shares.
Therefore, it is difficult to determ ne the exact
rights and obligations of the parties and
ultimately, if the said suit is decreed and it is
held that the appellant has sold away its shares
to the said Bank, then in that event the anount
of loan received by the appellants would not be
regarded as a | oan at all.

5.4 Learned senior counsel for the appellant
has submtted that considering the aforesaid
facts, it is very clear that the appellants-
assessees were constrained/restrained/ prohibited
under the statute and by the orders of the
Special Court and the Suprene Court. In spite of
that the Tribunal while considering the issue in
par agraph No. 49, 50, 53, 54, 55 observed that the
order of the Special Court would not prohibit the

appel l ants i n any manner what soever.
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5.5. He has relied on the provisions of
Section 198 and 199 of the Incone Tax Act, which

reads as under: -

Tax deducted is i ncome receilved.

198. All suns deducted in accordance
with the foregoing provisions of this
Chapter shall for the purpose of
conputing the incone of an assessee be
deened to be incone received.

Provided that the sum being the tax
pai d, under sub-section (1A of
section 192 for the purpose of
conputing the incone of an assessee
shall not be deened to be incone
recei ved.

Credit for tax deducted.

199. (1) Any deduction nade in

accor dance Wi th t he f or egoi ng
provisions of this Chapter and paid
to the Central Governnent shall be

treated as a paynent of tax on behal f
of the person from whose incone the
deduction was nmade, or of the owner,
or of the depositor or of the owner
of property or of the unit-holder, or
of the shareholder, as the case may
be.

(2) Any sum referred to in sub-
section (1A) of section 192 and paid
to the Central governnment shall be
treated as the tax paid on behal f of
the person in respect of whose incone
such paynent of tax has been nade.”
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5. 6. M. Soparkar, |earned senior advocate
has strongly relied on the decision of the Bonbay
H gh Court in the case of Sir Joseph Kay, K B.E
v. Comm ssioner Incone Tax, reported in [1956] 29
| TR 774.

5.7. By relying on the above decision,
| earned senior counsel for the appellants-
assessees submtted that all the authorities
nanely the Assessing Oficer, the Comm ssioner of
| ncone Tax (Appeals) and the Tribunal have
comm tted grave error I n di recting t he
appel | ants-assessees to deduct TDS, which 1is
contrary to order of the Special Court, which was
confirmed by the Suprenme Court. Therefore, he
urged that this Court may allow these appeals and
gquash and set aside the the orders of all the

aut horiti es bel ow.

6. On the other hand, M. Mehta, |earned
advocate for the respondent-revenue has supported
the inmpugned judgnent and order of the Tribuna

and submtted that the subm ssions canvassed by
the learned senior advocate for the appell ants-
assessees does not deserve consideration since
the order of restrainment was passed on 9th
Sept enber, 1996 and the sanme shall apply fromthe
Assessnment Year 1997-98 onwards. He submtted
that Section 158 of the Inconme Tax Act shall not
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apply in the case of the appellants-assessess,
but it is in the case of third party.

6. 1. He further submtted that the present
appeal s deserve to be dismssed in view of the
concurrent findings of the authorities below as
al so the Tribunal. Therefore, he urged that this
Court may dismss the present appeals and confirm
the order of the Tribunal.

7. W have heard M. Soparkar, |earned
seni or advocate appearing for the appellants-
assessee and M. Meht a, | earned advocate
appearing for the respondent-revenue and perused
the material on record. It is not in dispute that
Special Court Ordinance cane into force on 30th
June, 1992 and the Custodi an was appointed on 2nd
July, 1992. Needless to say that the provisions
of a Special statute would conme into force from
the date on which the Notification is issued. Any
clarificatory order by Special Court or Suprene
Court which is in the nature of interim order or
final order regarding interpretation of law wll
have an effect fromthe date on which the Act or

Ordi nance cones into force.

8. In the present case, we find that the

Tri bunal has commtted serious error I n

interpreting the provisions of law It goes
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Wi t hout saying that Special Court was created for
fast tracking the econony. The purpose for which
the Special Court was enacted wll prevail over
the other law. Hence, we are of the opinion that
the Tribunal has commtted grave error in holding
that the order of the Special Court wll not
prevail and that the TDS is required to be
deducted by interpreting that it wll apply only
from the date of the order of the Suprene Court
I.e. 9th Septenber, 1996. In our view, the
Tribunal has commtted an error of law in
restraining / prohibiting / constraining. Apart
from that the appell ants-assessees have not nade
any paynent to the Departnent but have so sinply
made provision for it.

9. Furt her, t he observati ons of t he
Tribunal that TDS is incone of the departnent,
In our view is contrary to the observations of
t he Bonbay Hi gh Court in the case Sir Joseph Kay,

K.B.E (supra), wherein it is held in as under: -

“ What is urged by M. Palkhivala is
that under this rule there is no
liability upon Sir Joseph Kay to pay
the tax. It is not his liability to
pay the tax that is being discharged
by the insurance conpanies. He say
that the law inposes a liability upon
the payer hinself and it 1is that
liability, a substantive liability,
which is being discharged when the
payer pays tax to the revenue in
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Engl and. The contention therefore is
put forward that what Sir Joseph kay
iIs entitled to in view of this
provision of law is not 500 pound but
only 225 pound. Attention is drawn to
the provisions of Section 18 of our
Act and it is pointed out that the
schene of deduction under the two
Acts is fundanentally different. It
Is said that under Section 18,
al though an obligation is cast wupon
the payer of salaries etc. to deduct
the tax at the source, the person who
Is entitled to the salary still
remains liable to pay the tax if the
tax has not been deducted, and it is
made clear by section 18 that the
person deducting the tax at the
source is deducting it on behalf of
the person entitled to the salary. It
iIs also pointed out that under
section 18(4) | t I S expressly
provi ded: -

“Al'l sunms deducted in accordance
wth the provisions of this
section shall, for the purpose
of conputing the incone of an
assessee, be deened to be incone
received.”

It is said that in absence of these
provi sions under the English |aw the
only part of the annuity which becane
the incone of Sir Joseph kay is 225
pound and not 500 pound, that when
the insurance conpani es deducted 275
pound they were not deducting the sum
on behalf of Sir Joseph Kay in order
that they should pay the tax on
behal f of Sir Joseph Kay, but they
wer e deducting it because the English
statute cast an obligation upon the
I nsurance conpanies to retain this
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sum and it was by reason of this
statutory obligation that this sum
was being paid. What we nust really
| ook at is the substance of the |egal

provisions to which reference has
been made and on which reliance has
been place and we nust |ook at the
substance of the matter fromonly one
sinple point of view. Wwose incone
was this 275 pound which was retained
by the Insurance conpanies under the
provisions of rule 19 ? It is clear
that the tax was payable on the
annuity due to Sir Joseph Kay and it

was by a legal fiction that the
i ncone of Sir Joseph Kay was deened
to be the inconme of the insurance
conpanies. That Ilegal fiction was
I nported by the English law in order
to collect the tax fromthe prayer of

the annuity rather than from the
annuitant hinself. But the |egal

fiction cannot be possibly changed
the patent fact that the annuity is
that of Sir Joseph Kay and the whol e
of 500 pound is the incone of Sir

Joseph Kay and no part of it is the
I ncone of the Insurance conpanies. It

Is then urged that even though 500
pounds may be due as a debt by the
I nsurance conpanies to Sir Joseph
Kay, the fact that a debt had accrued
to Sir Joseph Kay did not result in
law in an inconme accruing to Sir

Joseph Kay. That proposition of [|aw
Is perfectly sound. A distinction has
been drawn (See Seth Lalbhai .

Comm ssi oner of Incone Tax [1952] 22
| TR 13) between a debt accruing or

arising and an incone accruing or

arising, and the debt does not becone

inconme till it conmes in, or put in a

di fferent | anguage, the debt does not

become incone till It has been
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di schar ged. What M. Pal khi val a
argues is that although the debt
m ght have been 500 pounds, 275
pounds were extinguished by statute
and only 225 pounds was di scharged by
t he | nsurance conpani es, and
therefore, the only anount which
becane the incone of Sir Joseph Kay
was 225 pounds and not 500 pounds.
This is conpletely msreading both
the position in law and the actual
facts that enmerge in this reference.
This is no extenguishnent of the debt
of part of it by statute. Wat the
statute provides is that on the
I nsurance conpani es statute. Wat the
statute provides is that on the
I nsurance conpani es paying 225 pound
to Sir Joseph Kay the full debt is
di scharged because the insurance
conpani es have retained 275 pound
which are to be paid as tax on 500
pound. Therefore, this is not a case
of extinguishnent of part of the debt
viz. 275 pound but a discharge of the
debt in the manner provided by I|aw
Nor is M. Palkhivala right when he
contends that the debt is only partly
paid and not fully paid. He says that
even if there is no extinguishnent,
only part of the debt in fact has
been paid to Sir Joseph Kay and that
part is 225 pounds and not the whole
of 500 pound. In substance the whole
debt of 500 pound has been paid to
Sir Joseph Kay. The node of paynent
iIs this. 225 pounds have been
actually paid in case to Sir Joseph
Kay, and the bal ance of 275 pounds is
retained by the insurance conpanies
in order to pay the tax which 1is
payable on the sum of 500 pound. It
iIs difficult to understand how the
position is different from what it
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woul d have been if the insurance
conpanies had paid the full sum of
500 pounds to Sir Joseph Kay and Sir
Joseph Kay woul d have paid 275 to the
| ncone Tax authorities which he was
liable to pay. Surely M. Palkhivala
then could not have contended that
the full sum of 500 pounds has not
been paid to himor that the debt has
not been di scharged. | nstead  of
permtting the insurance conpanies to
pay the full sum of 500 pounds to
Sir Joseph Kay and then collecting
275 from him +the taxing mnachinery
set up in England provides that the
taxing authorities will recover 275
pounds from the Insurance conpanies
thenselves and permt the insurance
conpanies only to pay 225 pounds to
Sir Joseph Kay, but you cannot get
away from the salient fact that they
are paying 275 pounds on the incone
of Sir Joseph Kay and not on their
own i ncone.

It is pointed out that in the
absence of provision |like section
18(4) you cannot consider 275 pound
as the incone of Sir Joseph Kay.
Section 18(4) does not make
sonet hing, which is not the incone of
the person to whomthe salary is due,
hi s I ncone. The | egal fiction
I ntroduced by section 18(4) is that
the person, part of whose salary has
been deducted at the source, shall be
deened to have received that part of
the incone for the purpose of tax.
But what he is deened to have
received was his incone and to
repeat, t here S no fiction
introduced in section 18(4) which
makes sonething the incone of the
person which was not in fact his
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i nconme. But the fiction that has been
I ntroduced in the English law is that
the incone of Sir Joseph Kay is to be
consi dered the incone of the payer of
the annuity. But what we are
concerned with is not the fiction but
the fact and the fact remains and no
argunent can underm ne that fact that
500 pound was the incone of Sir
Joseph Kay and no part of it was the
I ncone of the payer or of any one
el se.

Any doubt that there mght be
wth regard to the true position is
conpletely set at r est by the
provi sions to which our attention has
been drawn with regard to the refund
of incone tax. If Sir Joseph Kay was
not liable to pay tax on this sum of
500 pound which tax has been paid by
the insurance conpanies by reason of

his total I ncone, he would be
entitled to get either a refund of
the full anmount or a proportionate

refund. It is inpossible to contend
that sir Joseph Kay should obtain a
refund with regard to paynent of tax
In respect of sonmething which is not
his incone. The answer given by M.
Pal khivala is that the Incone Tax Act
of 1918, Schedule V, paragraph 17,
statutorily nmakes the deduction which
has been nade by the payer of the
annuity part of the total incone of
the annuitant, and it is because of
this that the annuitant becones
entitled to claimthe refund. But the
very reason why the annuitant s
allowed to include in his total
I ncone the deduction nmade by the
payer is that the payer is paying tax
out of the incone of the annuitant
and when the annuitant prepares a
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statenent of his total inconme he is
entitled to include in it what has
been deducted out of his incone for
the purpose of paynent of tax.
Ther ef or e, | ooking to the whole
schene both of deduction and of
provisions with regard to refund, it
iIs clear that the English |aw does
not overlook or ignore the fact that
the annuity payable is the incone of
the annuitant. |Indeed it would be
extraordi nary | f t he British
Parliament overl ooked the obvious
fact, and that the annuity being the
inconre of the annuitant the easier
and the nore conveni ent way of rather
than from the annuitant hinself. But
havi ng made t hat provi si on It
proceeds to make it clear that the
annui t ant has received the full
amount of the annuity, that the payer
receives a proper discharge, and that
in proper cases the annuitant 1is
entitled to refund of tax if he was
not liable to pay tax which the payer
of the annuity has paid. *

10. In that view of the matter, t he
interpretation put forward by the Tribunal that
TDS is income of the Departnent is msconceived.
Therefore, in our view, restrained TDS coul d not

have been deduct ed.

11. In that view of the matter, we are of
the considered opinion that the Tribunal was not
right in passing the inpugned judgnent and in

hol di ng that appell ants-assessees were liable to
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deduct tax at source as required under under
Section 194A of the Act, in spite of the order of
t he Special Court.

12. For the foregoing reasons, all these
appeal s deserve to be allowed and the sane are
accordingly accordingly. The inpugned judgnent
and order of the Tribunal as well as the order of
the Assessing Oficer and C T(A) are hereby
quashed and set aside. Accordingly, we hold that
the Tribunal was not right in law in hol ding that
the the appellants-assessess were liable to
deduct tax at source as required u/s. 194A of the
Act

(K.S.JHAVERI, J.)

(K.J.THAKER, J)

pawan
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