C/SCA/12659/2014 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 12659 of 2014

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and
HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

KPT EMPLOYEES WELFARE TRUST....Petitioner(s)
Versus
COMMISSIONER OF INCOME TAX RAJKOT I....Respondent(s)

Appearance:
MR TUSHAR P HEMANI, ADVOCATE for the Petitioner(s) No. 1
MR PRANAV G DESAI, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J. THAKER
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Date : 22/12/2014

ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. By way of this petition, the petitioner-
Trust has challenged the order passed by the
O fice of Comm ssioner of I|ncone-tax, Rajkot-
1, Rajkot, whereby, the application of the
petitioner-Trust for regi stration under
section 10(23AAA) of the Incone-Tax Act, has
been rejected.

2. Learned advocate M. Hemani for the
petitioner trust has submtted that while
consi deri ng t he application for t he

regi stration under section 10(23AAA) read with
Rule 16C(5), the Conm ssioner has commtted
grave error in interpreting the provisions of
Act and Rules. The petitioner has pointed out
that the Trust, the Trust-deed, which is
produced at Annexure-C, is constituted for the
benefit of the enployees of the Kandla Port
Tr ust (for short “KPT ). The words
“contribution” and “Beneficiar(y/ies)” are
I nterpreted as under:

“Contribution” nmeans t he anount
contri but ed by t he menber s
periodically and shall include any

anount allocated and contributed by
KPT.
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“Beneficiar(y/ies)” neans nenber(s) of
the Trust who are the serving and
retired enployee(s) of Kandla Port
Tr ust and nmenber s of t he
fam | y/ dependent s (as defi ned by
Governnment of India in their rules for
their enpl oyees) of servi ng/
retired/ deceased.

3. The l|earned advocate for the petitioner
has submtted that clause 10, 11 and 46 of the
trust deed of the Trust which are objected by
the Conm ssioner of Inconme Tax. Contribution
by enployer is mnmain ground to reject in
addition to the follow ng clauses, which read
as under

10. To aid and pronote educational and
vocat i onal | ear ni ng facilities/
activities for the serving enployees
and their children.

11. To advance as a | oan or stipend or
grants to the Beneficiaries for the
purpose of education at appr oved
institutions as per criteria laid down
by the Board of Trustees.
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46. The Trust is irrevocable. However,
under the orders of Governnent of
India, if the Trust is revoked, all
property, funds and assets renaining
after the paynent of all debts and
liabilities of Tr ust, shal | be

transferred to Kandl a Port Trust.

4. Learned advocate for
submtted that t he
23(AAA) and Rule 16(C)

provi si ons
read as under:

the petitioner has
of section

“Sec. 23(AAA) any incone received by
any person on behalf of a fund
established, for such purposes as nmay
be notified by the Board in the
Oficial Gazette, for the welfare of
enpl oyees or their dependents and of

whi ch fund such enpl oyees are nenbers

if such fund fulfils the follow ng

condi tions, nanely: -

(a) the fund-
(1)applies its I ncone or
accunulates it for application,
wholly and exclusively to the
obj ects for whi ch It S
est abl i shed; and
(i) i nvests its funds and
contributions and ot her sums
received by it in the forns or

Page 4 of 19

Downloaded on : Tue Sep 15 16:39:33 IST 2020



C/SCA/12659/2014 JUDGMENT

nodes specified in sub-section(5)
of section 11;
(b) the fund 1is approved by the
[ Princi pal Comm ssi oner or ]
Comm ssioner in accordance wth the
rules made in this behalf.

Provi ded that any such approval shall
at any one tine have effect for such
assessment year or years not exceeding
three assessnent years as may be
specified in the order of approval;]

Rule 16(C).(1) The fund shall Dbe
formed under a trust and it shall be
evi denced by a trust deed.

(2) The contributions to the fund are
to be made by the enployees by way of
peri odi cal subscription.

(3) The application for approval of
any fund under clause (23AAA) of
section 10 shall be nmade in Form No. 9

to t he Comm ssi oner havi ng
jurisdiction over t he ar ea or
territory in which the accounts are
kept and such application shall be
acconpani ed by t he docunent s
menti oned therein.

(4) Were t he Conmm ssi oner S

satisfied that all the conditions laid
down in clause (23AAA) of section 10
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are fulfilled in the case of the fund,
he shall record such satisfaction in
witing and grant approval to the fund
specifying the assessnent year or
years for which the approval is valid
so however that such approval shall,
at one tine, have effect for such
assessnent year or years not exceeding
t hree assessnent years.

(5) Were t he Comm ssi oner S
satisfied that one or nore of the
conditions laid down in clause (23AAA)
of section 10 are not fulfilled, he
shal | rej ect the application for
approval after recording the reasons
for such rejection in witing.”

5. It is very clear that word “contribution”
is mandatory for contribution to be nmade by
the enployees. The interpretation put forward
by the Conm ssioner that enployer can’'t make
any paynment for corpus, is msconceived. M.
Hemani | earned advocate for the petitioner has

relied upon t he meani ng of wor d
“contribution”. The meani ng of wor d
“contribution” in Black’s Law D ctionary,

reads as under:

Contribution. (14c)l1l. The right that
gi ves one of several persons who are
| i able on a common debt the ability to
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recover proportionately from each of
the others when that one person
di scharges the debt for the benefit of
all; the right to demand that another
who is jointly responsible for a third
party’s injury supply part of what is
required to conpensate the third
party. - Al so t er med right of
contribution. [Cases: Contribution].
2. One tortfeasor’s right to collect
from joint tortfeasors when- and to
the extent that- the tortfeasor has
has paid nore than his or her
proportionate share to the 1injured
party, the shares being determ ned as
percentages of casual fault. [ Cases:
Contribution]. 3. The actual paynent
by a j oi nt tortfeasor of a
proportionate share of what is due.
Cf. INDEWITY. 4. Maritne law. A share
of the loss resulting from a ship's
sacrifice of <cargo, payble by each
party whose property was spared to the
party whose property was sacrificed.5
VHAR CONTRI BUTI ON. "

6. M. Hemani | earned advocate for the
petitioner has relied on the decision of the
Hon' bl e Suprenme Court in the case of N K Jain
and others v. C. K Shah and others, reported
in AR 1991 SC 1289, to buttress the
subm ssion that word “contribution” is not
restricted to only enployers contribution and
that the object of section be given proper
i nterpretation, wherein, the Hon ble Suprene

Court has held in para-16 as under:
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“16. After a careful consideration
we are inclined to agree wth the
| earned counsel for the respondents.
In this context we nmay note a passage
I n Kni ghtsbridge Estates Trust Ltd. v.
Byrne and Others, [1940] 2 Al ER 401
whi ch reads thus:

“I't is perhaps worth pointing out
that the words "unl ess the context
ot herwi se requires" which we find
in the consolidating Act of 1929
are not to be found in the
anmendi ng Act of 1928. | attribute
little weight to this fact, for,
i n my opinion, sonme such words are
to be inplied in all statutes
where the expressions which are
interpreted by a definition clause
are used in a nunber of sections
W th neani ngs sonetines of a w de,
and sonetines of an obviously
limted, character. On the other

hand, | think due weight ought to
be attri but ed to t he wor ds
"ot herw se requires” I n t he

Conpani es Act, 1929, and it is
| ncunbent on those who contend
that the definition does not apply
to sect. 74 to show wth
reasonable clearness that t he
context does in fact require a
nore limted interpretation of the
word "debenture" then Sect. 380
has assigned to it."
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The Apex Court has further held that;

In National Bui | dings Construction
Corporation v. Pritam Singh GIIl and
QG hers, [ 1973] 1 SCR 40 this Court
observed as under:

"As is usual wth npst of the

definition sections, with the
cl ause, "unless there is anything
r epugnant in the subject or
context. " This clearly indicates

that it is always a natter for
argunment  whether or not this
statutory definition is to apply
to the word "workman" as used in
the particular clause of the Act
whi ch is under consideration, for
this word may both be restricted
or expanded by its subject matter.
The context and the subject matter
in connection with which the word
"wor kman" is used are accordingly
i nportant factors having a bearing
on the question. The propriety or
necessity of thus construing the
word "workman" is obvious because
all parts of the Act have to be in
harnony with the statutory
i ntent." (enphasis supplied)

In Bennett Coleman & Co. (P) Ltd. .
Punya Priya Das Gupta, [1970]1 SCR 181
this Court observed thus:

"But assuming that there is such a
conflict as contended, we do not
have to resolve that conflict for
t he purposes of the problem before
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us.

The definition of s. 2 of the
present Act commences wth the
words "In this Act unless the
context otherwise requires" and
provides that the definitions of

the various expressions wll be
those that are given there.
Simlar qualifying expr essi ons

are also to be found in the
| ndustrial Disputes Act, 1947, the
M ni mum Wages Act, 1948, the C P

& Ber ar | ndustri al Di sput es
Settlenent Act, 1947 and certain
ot her statutes deal i ng W th
| ndustri al guesti ons. | t IS,
t herefore, cl ear t hat t he
definitions of "a newspaper
enpl oyee" and "a wor ki ng

journalist" have to be construed
in the [ight of and subject to the
context requiring otherw se."

The above passages throw a flood
of I i ght on t he scope of
interpretation of these opening words
of Section 2 and it is clear that they
must be examined in the light of the
context, the title, the preanble and
all the other enacting parts of the
statute. Due weight ought to be given
to the words "unless the context
ot herw se requires". The subj ect
matter and the context in which a
particular word is used are of great
| nportance and it is axiomatic that
the object wunderlying the Act nust
al ways be kept in view in construing
the context in which a particular word
Is used. In the Statenent of Object
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and Reasons of Act No. 40 of 1973 by
which Section 14(1A) was introduced,
it is clearly nentioned that National
Comm ssion of Labour has recomended
that in order to check the growth of
arrears, penalties for defaults 1in
paynent of provident fund dues should
be nore stringent and the default
shoul d be nade cogni zabl e. The concept
which pronpted the Legislature to
enact this welfare |law should al so be
borne in mnd in interpretation of the

provisions. Chagla, CJ. in Prakash
Cotton MII. (P) Ltd. v. State of
Bonbay, [1957]2 LLJ 490 observed as
under :

“"No Labour |egislation, no

special legislation, no econom c,
| egi sl ation, can be considered by
a court wthout applying the
principles of social justice in
interpreting the provisions of
these laws. Social justice is an
objective which is enbodied and
enshri ned I n our
Constitution ..... It would indeed
be startling for anyone to suggest
that the court should shut its
eyes to soci al justice and
consider and interpret a law as if
our country had not pledged itself
to bringing about social justice."

I n Kanwar Si ngh V. Del hi
Adm nistration, [1965] 1 SCR 7 it was
observed as under:

"It is the duty of the court in
construing a statute to give
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effect to the intention of the
| egi slature. |If, therefore, giving
a literal nmeaning to a word used
by the draftsman, particularly in
a penal statute, would defeat the
object of the |legislature, which
IS to suppress a m schief, the
court can depart from the
dictionary neaning or even the
popul ar neaning of the word and
instead give it a neaning which
wil | advance the renedy and
suppress the m schief.”

In Vanguard Fire & Gen. Ins. Co.
v. Fraser & Ross, AIR 1960 SC 1971 it
was held that "the Court has not only
to look at words but also at the
cont ext, the collocation and the
obj ect of such words and interpret the
meani ng i ntended to be conveyed by the
use of t he wor ds under t he
ci rcunst ances”

7. M. Hemani | earned advocate for the
petitioner has also relied on the decision of
the Hon ble Suprenme Court, to bring hone the
subm ssion that contribution by enployer in
case of authority created under Central or
State CGovernnent |egislation is not excluded
and is inclusive, in the case of Minicipal
Corporation of Delhi v. Children Book Trust,
reported in AR 1992 SC 1456, wherein, the
Hon’ bl e Suprenme Court has held in para-81 as
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under :
“81. The word “contribution” used
in the provisio nust also be given its
due neaning. It cannot be understood
as donati ons. If that be so, a
voluntary contribution cannot anount
to a conpulsive donation. If the
donor, in order to gain an advantage
or benefit, if he apprehends that but
for the contribution sone adverse
consequence would follow, nmakes a
donation certainly it ceases to be
vol untary.”

8. M. Hemani | earned advocate for the

petitioner has further contended that the
appr ehensi on which has been put forward by the
Comm ssioner is msconceived. He has taken us
through the clauses as interpreted by the
Comm ssi oner, being as under and according to
M. Hemani, it is arbitrary and w thout basis
and contrary to the object of the Trust and

| nconme Tax Act.

As per notification No. SO 672(E)
dated 27.7.1995-
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(1) cash benefits to a nenber of the
fund, -

(a) on superannuation, or

(b) in the event of his illness or
i1l ness of his spouse or dependent
children, or

(c) to neet the cost of education
of his dependent children; or

(2) cash benefits to the dependents of
a nenber of the fund in the event of
t he death of such nenber.”

As per notification no. 33/11 dated

3.6.2011-
In the said notification, I n
paragraph (1), after clause (c),
the following <clause shall be

i nterested, nanely: -

(d) to neet the cost of annual
medi cal tests or nedical checkups
of the nenbers, his spouse and
dependent children.”

9. M. Hemani | earned advocate for the
petitioner has also submtted that CBDT has
itself given the guidelines and cl auses, and
the Trust is governed by both these cl auses of
CBDT instructions.

10. Learned advocate M. Pranav G Desai
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appearing for the respondent has pointed out
from the trust deed that definition of
beneficiaries includes all the nenbers who are
serving and retired enployees and nenbers of
the famly or dependents of serving and
retired and deceased enpl oyees. The definition
of menber clearly provides that the nenbers
are serving and retired enployees of the
trust. From the provisions of creation and
est abl i shnent of trust, It is clearly
est abl i shed t hat the anmount of Rs. 10 |acs
has been paid by the Kandla Port Trust to
concerned petitioner trust. It also provides
subsequent paynent as deem fit. Further, it
Is stated that the anmpunt shall be utilised
for the purpose of nmanaging, controlling,
utilizing and di sposi ng of t he sai d
fund/ property for the benefits and wel fare of
t he beneficiaries.

11. It is further borne out that for purpose
of trust, it clearly provides that the trust
Is fornmed to provide better health care and
educational aid to the serving and retired
enpl oyees of the trust and to the nenbers of
the famly/dependents of serving/retired/
deceased needing such help, and therefore, he
supported the order of Conm ssioner. Even
perusal of the ains and object of the trust,
it clearly provides for all the benefits to
the beneficiaries and creates class anong
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equals. It is clear fromreading that certain
cl ause of ains and object of the trust is not
I n consonance with the purpose of |ncone Tax
Act for <claimng benefit under section
10(23AAA), particularly, clause 10 of the ains
and object of the trust in order Annexure-A
passed under Rule 16C(5) of the Incone Tax
Rul es, 1962 read with section 10 (23AAA) of
the Incone Tax Act. In para 2, the provisions
of trust deed has been duly gone into and
after considering the provisions of trust
deed, the rel evant aspects were duly noted and
show cause notice for explanation was sent,
however, the petitioner failed to satisfy the
sane, particul arly, wth regard to the
contri bution, the defence and manner of
accepting the contribution, but the ainms and
obj ectives of the trust are not in consonance
with the objects notified under the said
Section, even clause for revocation of trust
|.e. clause 46 is also considered in order
Annexure A Said clause in the beginning
indicates that the trust 1is irrevocable,
however, later part of it provides that the
trust if revoked and after the paynent of all
debts and liabilities of the trust, shall be
transferred to Kandla Port Trust. Even
clause 46 is also not in consonance with the
creation/establishnment of the trust, which is
stated in the clause 1 where it S
specifically provided that all the property
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fund etc. conpletely vest into the trust and
sanme should only be utilized and applied for
the purpose of benefits and welfare of the
beneficiaries only. M. Desai further
contended that the very object of the Trust is
frustrat ed. He further pointed out that
section 23AAA will exenpt them fromincone tax
and word “contribution” as interpreted by the
| earned advocate for the petitioner is not
accepted since the enployer cannot contri bute.
He further cont ended t hat t here IS
discrimnation between the retired enployees
and the enpl oyees working. IN that view of the
matter, he submtted that the Conm ssioner has
rightly rejected the application of the
petitioner. He has relied upon the word
“beneficiaries” whi ch S r epr oduced
her ei nabove. He has also relied upon clause 14
whi ch reads as under:

14. The Trust shall have periodic
contributions fromits nenbers to its
fund. It can also receive and accept

gifts, grants, ai ds, donat i ons,
benefactions of any nature and kind
what soever for t he pur pose of
fulfilling its obj ect s besi des

contri butions from KPT.

12. M. Desali | earned advocate for t he
respondent-authority has contended that the
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order passed by the Commi ssioner is right and
the petition deserves to be dism ssed.

13. Wile appreci ating t he facts and
interpreting the law on point, it is clear
that the very object of the trust is to see
that the enpl oyees nay not have to lend their
hands before any person for noney at a higher
rate of interest from outsider, and for that,
the trust is created. |f we go through the
cl auses no. 7 and 10, as referred to
her ei nabove, they are in consonance wth the
guidelines issued by the CBDI. On close
scrutiny of word “contribution”, it pre-
supposes the contribution of enployee is
mandatory and other contribution by the

enployer in any form is acceptable. The
finding of Conmmssioner is bad in law and
agai nst the provision. In that view of the
matter, in our view, the Conm ssioner has
wongly interpreted Rule 16(C) of the Incone
Tax Rules. In that view of the matter, the

I nterpretation put forward by the Conm ssioner
Is required to be rejected.

14. The apprehensi on which has been enphasi zed

by M. Desai | earned advocate for the
respondent that the fund, on dissolution of
Trust, wll go to Kandla Port Trust, in our
view, till the last beneficiary of the Trust

remain in existence. However, only with the
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order Central Governnent, the Trust can be
di ssolved and the anount remained with the
Trust will go back to the Statutory Authority
i.e. Kandla Port Trust. Therefore, in the
facts and circunstances of the case, the
cl auses are not objectionable.

13. In the premse, the present petition is
al l oned. The inpugned order dated 26.3.2014
passed by the Conm ssioner of Incone Tax,
Raj kot-1, Rajkot, Annexure-A to the present

petition, is quashed and set aside. The
Comm ssioner of |Inconme-Tax, Rajkot-1, Rajkot
is directed to grant appr oval to the

petitioner-Trust on or before 31.1.2015, from
the date on which they made application. Rule
I s made absolute. No order as to costs.

(K.S.JHAVERI, J.)

(K.J.THAKER, J)

mandora
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