IN THE HIGH COURT OF KARNATAKA AT BENGALURY

Dated this the 13t day of January 2015

PRESENT
THE HON’BLE MR. SUSTICE N KUMAR
AND
THE HON’BLE MR. JUSTICE B. VEERAPPA

WA No. 3014 of 2013 (T-IT)

BETWEEN:

1. Mr. Ramesh G
Deputy Director of Income Tax (Inv.).,
C.R. Building
Attavara
Mangalore — 575 001

2. Director of Income Tax (Inv.).,
C. R. Building
Attavara
Mangalore — 575 001 ...Appellants

(By Sri K.V. Aravind, Advocate)
AND:

Prakash V. Sanghvi

S/o late Sha Varjivandas D. Sanghavi
Aged about 46 years

R/at No.702, ‘Deepa Sunny’

Ganesh Rao Lane



Jail Road
Mangalore . .Respondent

(By Sri K. Kiran Kumar, Advocate)

This Writ Appeal filed Under Section 4 of the
Karnataka High Court Act praying to set aside the
order passed in the Writ Petition MNo.3423 of 2012 dated
20-03-2013.

This Writ Appeal coming on for hearing this day,
N. KUMAR .., delivered the following:

UDGMENT

The Reveriue has preferred this Writ Appeal against
the order passed by the learned Single Judge holding that
the Income Tax Officer is not vested with the power to have a
camp office at the residence of the assessee and get his
attendance in connection with the proceedings under the
Income Tax Act and therefore the notice issued as per
Annexure-A is one without authority of law and setting aside

of the said notice.



2. The learned Counsel appearing fcr the Revenue
assailing the impugned order contends that a readirig of the
provisions of Section 131 of the Incoms Tax Act makes it
clear that if the authority under the Act, hias reason to
suspect that any income has been concealed or likely to be
concealed by any person or class of persons within his
jurisdiction, then for the purpose of making any enquiry or
investigation reiating thereto it shzall be competent for him to
exercise thie power conferred under sub-section (1) on the
Income Tax authorities. Therefore the notice issued under
Section 131 of ths Act is legal and valid and the learned

Single Judge erred in setting aside the same.

3. Per contra, the learned Counsel for the assessee
submitied that Order 11 of the Code of Civil Procedure which
deals with enforcing attendance of any person and
examining him on oath do not provide for opening camp
office in the assessee’s residence and therefore the notice

issued calling upon the assessee to appear before the



authority in the camp office set up in the assessee’s
residence is without jurisdiction and rightly the learned

Single Judge was justified in setting aside the szine.

4. In the light of the aforesaid facts and rival

contentions, the question that arise fer vur consideration is:

“Whether the Assessing Authority could enter
upen the premises of the assessee and call
upon him to give is evidence, by virtue of
power conferred under Section 131 of the

Act?”

5. Section 131 and Section 131(1A)of the Act reads

as under:

131. (1) The Assessing Officer, Deputy
Commissioner (Appeals), Joint Commissioner,
Commissioner (Appeals) , Principal Chief
Commissioner or Chief Commissioner or
Principal Commissioner or Commissioner and

the Dispute Resolution Panel referred to in



clause (a) of sub-section (15) of shall, for the
purposes of this Act, have the same powers as
are vested in a court under the Code of Civil
Procedure, 1908 (5 of 1208), wher trying a suit

in respect of the following matters, namely —-
(a) discovery aind inspectinn;

(b) enforcing the attendance of ary person,
including any officer of a bariking company and

examiring him on oath;

(c) cornpeliing the production of books of account

and other documents; and

(d) issuing commissions.

Sub- Section (1A) reads thus:

(1A) if ihe Principal Director General or Director
General or Principal Director or Director or Joint
Director or Assistant Director or Deputy Director,
or the authorised officer referred to in sub-
section (1) of section 132 before he takes action
under clauses (i) to (v) of that sub-section, has
reason to suspect that any income has been

concealed, or is likely to be concealed, by any



person or class of persons, withinn his
jurisdiction, then, for the purposzs of making
any enquiry or investigatior. relating thereto, it
shall be competent for him to exercise the
powers conferred under sub-secticn (1j on the
income-tax authorities referred to in that sub-
section, notwithsianding that no proceedings
with respect to such person or class of persons
are pending before him or any other income-tax

authority.

Sub-section (1) of Section 131 confers the power on the
authorities mentioned in the said provision the powers of a
Court under the Code of Civil Procedure in respect of matters
mentiioned 1n the said provision. One such provision is
entorcing the attendance of any person including any officer
of a banking company and examining him on oath.
Sub-section 1(A) was inserted with effect from 1-10-1975
which provides that even before the authorized officer takes
action under clauses (i) to (v) of sub-section (1) of Section

132, if he has reason to suspect that any income has been



concealed or is likely to be concealed by any person or class
of persons, within his jurisdiction, then for the purposes of
making any enquiry or investigation relating thereto, it shall
be competent for him to exercise the powers cunferred under
sub-section (1) on the income-tax avthorities referred to in
that sub-section, notwithstaniding that ne proceedings with
respect to such nerson or class of persons are pending before

him or any otlier income-tax authority.

6. In other wordz, sub-section (1A) vests in such an
officer to exercise the pcwer conferred under Section 131(1)
evetr before initiating any proceedings with respect to such
person under the provisions of the Act. Once such power is
vested, tiie authorized officer has an option to summon the
person to appear before him at his office or he can go to the
place of such person and examine him on oath. The said
provision enables the authorized officer to enforce
attendance if the person is not willing to appear before him.

It is not necessary that in each and every case the



attendance is to be enforced. If the person who has to be
examined on oath voluntarily appears, the question. of
enforcing the attendance would nct arise.  Yet another
instance is, when the officer himself goes to the place of a
person for the purpose of examining him on oath and if he
deposes, the question of enforcing the attendance would not
arise. The exarniration of such person on oath may be at
the place of tiie authorized officer or at the place of person
who has to be¢ examined. Therefore in the instant case, the
authorized ofiicer went to the house of the assessee, the
respondent herein, served notice on him to depose. In the
seid notice, as he should be notified whether he would be
examined, it is mentioned that: “you are hereby required
personaliy to attend my camp at your residence”. Nothing
could be read out of that phrase “camp at your residence”.
Ali that it means is, as he has already entered the premises
of the residence, in order to comply with the legal
requirement, he has served summons on him calling upon

him to depose. To show the place where he should



)

depose, the phrase, “camp at your residence” is mentioned.
In that view of the matter, the learned Single Judge was not
justified in his view that the authorized officer nas no rigit
to enter the premises of the rezidence. The ubservation of
the learned Single Judge that the authorized officer has
trespassed into the house of the assessee and it deserves to

be prosecuted befere the competent criminal court, has no

legal basis

7. In fact, the learned Single Judge has not
interfered with the search and seizure of cash of Rs.40 lakhs
fron: the premises of the assessee and the panchanama
drawn on that day. Under these circumstances, the
cbservatieris made by the learned Single Judge at
paragraphs 8 and 10 of the order is unsustainable and are
hereby set aside. Even the interpretation sought to be
placed by the learned Single Judge on Section 131 and
Section 132(1) of the Act, is also contrary to law and is

hereby set aside. However the learned Single Judge has not



10

interfered with the search and seizure of cash. Hence, that
portion of the order is not interfered with.

Therefore, in the light of the above disciussion, the
Writ Appeal is partly allowed.

Sd/-
JUDGE

Sd/-
JUDGE
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