O/ITR/11/2005 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

INCOME TAX REFERENCE NO. 11 of 2005

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and
HONOURABLE MR.JUSTICE K.J.THAKER

Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?
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Versus
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and
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1. By way of this reference, the Tribunal
has referred the followng questions of law to

this Court for consideration:-

1. Wether, the Appellate Tribunal 1is
right in law and on facts in deleting
the disall owance of Rs.11, 66,033/- being
expenditure 1incurred to renovate the

hotel roons, conference hall etc. ?

2. \Wether, the Appellate Tribunal 1is
right in law and on facts in directing
t he Assessi ng O ficer to al | ow
depreciation of Swnmmng Pool treating

It as a plant ?”

2. The facts in  brief are that t he
respondent - assessee IS a conpany running a Four
Star Hotel at Khanpur, Ahnedabad for last thirty
years. During the exam nation of the accounts,
the Assessing O ficer noted that the assessee had
incurred expenditure  of Rs. 11, 66, 033/ - and
Rs. 38,62,972/- for the Assessnent Year 1991-92
and 1992-93 respectively on account of what is
clained as an expenditure incurred to renovate
the hotel room and fresh Cofee shop, conference
hall etc. As stated above, the expenditure was
incurred in both the years under consideration.

The assessee treated this expenditure as differed
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revenue expenditure in next nine years excluding
both the year in question. The Assessing Oficer
went through the details of the expenses clained
and canme to a conclusion that the expenditure was
capital expenditure and the sane was totally
di sal | owabl e. The assessee al so cl ai med
depreciation for Swinmmng pool. However, the
Assessing Oficer rejected the claim of the

assessee.

2. 1. Against the order of the Assessing
officer, the assessee filed an appeal before the
comm ssioner of Incone Tax (Appeals). The CT(A)
di sm ssed the said appeal and confirned the view
of the Assessing Oficer. The Tribunal however,
hel d that the anount was incurred to renovate the
hotel roons, conference hall etc and should be
treated as a revenue expenditure. The Tri bunal
al so al | oned t he assessee’ s cl aim for
depreciation on swiming pool treating the sane
as part of plant. Pursuant to the order of the
Tribunal, the revenue filed reference under
Section 256(1), which has led to filing of the
present reference application.

3. M . Mehta, |earned counsel for the
appel | ant -revenue has cont ended t hat t he
renovation of the hotel is a nature of capital

expenditure. In support of his contention, he
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relied upon the decision of the Apex Court in the
case of Ballinmal Naval Kishore and Another v.
Comm ssioner of Incone Tax, reported in 224 |TR
414, wherein it is held that the facts of the
case made it evident that what the appellant did,
was not nere repairs but a total renovation of
the threatre. New Mchinery, new furniture, new
sanitary fittings and new electrical wiring were
installed besides extensively repairing the
structure of the building. As against the sum of
Rs. 17,000/ - for which the appellant purchased the
factory in 1937, the expenditure incurred in the
rel evant year was in the region of Rs.1,20,000/-.
By no stretch of imagination could the said
repairs qualify as “current repairs” wthin the
nmeani ng of Section 10(2)(v). This was a case of
total renovation and the expenditure in question
had rightly been held by the H gh Court to be

capital in nature.

3. 1. He also relied upon the decision of the
Punj ab and Haryana Hi gh Court in the case of Bony
Rubber Co. (P.) Ltd. v. Comm ssioner of |Incone
Tax, Faridabad, reported in [2012] 12 taxmann.com
159, wherein it has been held that repairs of
building is in the nature of a capital
expendi ture.

3. 2. So far as the +the issue No.?2, 'S

Page 4 of 10

Downloaded on : Tue Sep 15 11:24:27 IST 2020



O/ITR/11/2005 JUDGMENT

concerned, |learned counsel for the appellant
relied upon the decision of this court rendered
in I'TR No.26 of 1995 on 05.12.2005 and also the
deci sion rendered in Tax Appeal No.1394 of 2006.

3. 3. By making such subm ssions, | ear ned
counsel for the appellant-revenue has contended
t hat both the questions referred 1in this
reference is requires to be answered in favour of

t he appel | ant-revenue.

4. On the other hand, | earned counsel for
the respondent-assessee has submtted that the
renovation of a hotel is a nature of revenue
expenditure not a capital expenditure. |In support
of his contention, he relied upon the decision
of the Apex Court in the the case of Enpire Jute
Co. Ltd. v. CTreported in 124 I TR 1 (SO and the
decision of the Delhi H gh Court in the case of
Confort Living Hotels P. Ltd. v. conmm ssioner of
| ncone Tax, reported in [2014] 363 | TR 182.

5. We have heard |earned advocates for the
parties and perused the material on record. The
Apex Court in the case of Enpire Jute Co. Ltd.
(supra) held that there nmy be cases where
expenditure, even if incurred for obtaining an
advantage of enduring benefit, may nonetheless,
be on revenue account and the test of enduring

benefit may break down. It is not every advantage
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of enduring nature acquired by an assessee that
brings the case within the principle laid down in
this test. It is further held that what is
material to <consider is the nature of the
advantage in a commercial sense and it is only
where the advantage is in the capital field that
the expenditure would be disallowable on an
application of this test. If the advantage nerely
facilitates the assessee’'s trading operation or
enabl i ng the managenent to conduct the assessee’s
business to be carried on nore efficiently or
nore profitably while leaving the fixed capita
untouched, the expenditure would be on revenue
account, even though the advantage may endure of

an indefinite future.

6. The Delhi H gh Court also relying upon
the decision of the Enpire Jute (supra), has held
that the renovation of hotel is in the nature of
revenue expendi ture and not a capi t al

expendi t ure.

7. In the case of Ballinmal Naval Kishore and
Anot her (supra), relied upon by I|earned advocate
for the appellant, the expenses were incurred for

the purpose of renovating the threatre which

I ncl uded pur chase of new  nmachi nery, new

furniture, new sanitary fittings and new

el ectrical wiring. However, In the present case
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the assessee is running a hotel and the expenses
in question were incurred for the purpose of
renovating the hotel roons, conference hall etc.,
which is enduring in nature, leading to growth of
comrercial activities. Therefore, the decision of
Bal i mal Naval Kishore and Another(supra), wll
not apply to the facts of the present case as in
this case the test applied in Enpire Jute Co. Ltd
(supra) and Taj Hotels case are satisfied by the
respondent.

8. Considering the aforesaid decisions in
the case of Enpire Jute Co. Ltd. (supra) and
Confort Living Hotels P. Ltd. (supra), we are of
the opinion that the expenditure incurred by the
assessee is in the nature of revenue expenditure.
Therefore, the question No.1l is required to be
answered in favour of the respondent-assessee and

agai nst the appel | ant-revenue.

9. So far as the question No.2 is
concerned, the sane is already concluded by the
decision of this Court in Tax appeal No.26 of
1995 and Tax Appeal No.1394 of 1994. Paragraph

Nos. 4, 5 and 6 read as under: -

4, W have heard |earned counsel for
both the sides. The appeal was admtted
vide order dated 28.06.2007, which reads
as under:
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Heard the |earned counsel for the
appel I ant .

The appeal is admtted in terns of
the foll owi ng questions: -

(A) \Whether the Appellate Tribunal

is right in law and on facts in
confirmng the order passed by the
CIT (A holding that the assessee
was entitled to depreciation on
swnmmng pool at the rate of 33.33%
treating it as plant and nachi nery?

| ssue notice to the other side.
Paper book be filed wthin three
nmonths. List the appeal for final
hearing after three nonths.

5. The issue raised in this appeal is
al ready concluded by a decision of this
Court rendered in Tax Appeal No.26 of
1995 decided on 05.12.2005. The rel evant
paragraphs No.3 to 5 of the said order
reads under:

3. M. M J. Shah, | earned advocate
appeari ng on behal f of t he
respondent - assessee, has conceded to
the position that in so far as

guestion No.1 is concerned, it
stands answered agai nst the assessee
in light of decision in case of

Comm ssi oner of Inconme-tax Vs. Anand
Theatres, [2000] 244 |1 TR 192(SC).

4. Hence, question No.l1l is answered

in the negative i.e. in favour of
t he Revenue and agai nst t he
assessee.

5. Simlarly, Ms.MMBhatt, |earned
St andi ng Counsel appearing on behal f
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of t he appl i cant - Revenue, has
accepted the position that issue
raised by question No.2 stands
answered against the Revenue by
deci sion rendered by the Apex Court
in the case of Allied Mtors (P.)
Ltd. Vs. Conm ssioner of |ncone-tax,
[ 1997] 224 I TR 677 (SC).

6. Since the issue is already concluded
vide the judgnent rendered in the above
decision, we are not assigning el aborate
reasons for di sposing this appeal.
Accordingly, the question of Jlaw is
answered in negative i.e. in favour of
the Revenue and against the assessee.
The appeal is allowed accordingly.”

10. Considering the aforesaid decisions, we
are of the opinion that the question No.2 is
required to be answered 1in favour of the
appel l ant-revenue and against the respondent-

assessee.

11. In view of the above, the question No.l1
raised in this appeal is answered in favour of
the assessee and against the revenue. The
gquestion No.2 is answered in favour of the
revenue and against the assessee. The present
appeal stands partly allowed. The order of the

Tribunal is nodified to the aforesai d extent.

(K.S.JHAVERI, J.)
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(K.J.THAKER, J)

pawan

THE HIGH COURT
OF GUJARAT

wEB PY
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