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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 18" DAY OF JANUARY 2016
BEFORE:

THE HON’BLE MR. JUSTICE ANAND BYRAREDDY

WRIT PETITION Nos.44007 OF 2014 AND 2745-2750 OF 2015
(T-IT)

BETWEEN:

The Commigssioner of incoine Tax,
Karnataka (Central},

C.R.Building,

Queen’s Road,

Bangalore.
...PETITIONER

(By Shri K.V.Aravind, Advocate)
AND:.

1. M/s. RNS Infrastructure Limited,
No.14, Naveen Complex,
7h Floor, M.G.Road,
Bangalore 560 001,
Represented by Managing Director.

Income Tax Settlement Commission,
640, Anna Salai,

Nandanam,

Chennai 600 035.

S0



[respondent no.2 impleaded
Vide court order dated 18.6.2015]
... RESPCNDENTS

(By Shri A. Shankar, Advocate for Shri S. Sukumar, Advecate
for Respondent No.1;

Shri Krishna S Dixit, Additional Solicitor General, for Respondent
no.2)

Hoskokock ok

These Writ Petitions filed under Ariicles 226 and 227 of the
Constitution of India, praying to quash the order dated 3.4.2014
passed by the seitlement commissicn accepting the application
without passing a speaking order vide Annexure-E to the writ
petition and ztc;

These Writ Petitions having been heard and reserved on
13.1.20i6 and coiming on for pronouncement of Orders this day,
the Court delivered the foliowing:-

ORDER

The facts leading up to these petitions are as follows:-

The respondent is said to be an assessee within the
jurisdiction of the petitioner. A search is said to have been
conaucted at the business premises of the respondent and the
residential premises of its Directors, by the Income Tax

Department, in exercise of power under Section 132 of the Income

Tax Act, 1961 (Hereinafter referred to as the ‘IT Act’, for brevity)



as on 16.2.2012. It transpires that incriminating material
regarding undisclosed income was found and seized.

The assessing officer is said to have initiated proceedings
under Section 153A of the IT Act, for the Assessment years 2006
-07 to 2011-12, by a notice dated 7.12.2012. The respondent is
said to have filed a return of income pursuant thereto. And
further, during the pendency of the said proceedings, the assessee
is said to have filed an application vnder Section 245C of the I'T
Act before the Settleinent Comimission, as on 6.2.2014, in Form
no. 34B.

The Settlement Commission is said to have issued notice to
Respondent no.1 under Section 245D(1) of the IT Act. It had then
pnassed ati order under Section 245D(1) to proceed with the
appiication vide proceedings dated 18.2.2014. The Settlement
Commission had then called for a report from the petitioner as
required under Section 245(D)(2B) of the IT Act. The petitioner
1s said to have submitted a report in compliance with the same.

The petitioner had objected to the application filed by respondent



no.l on the ground that there was no true and full disclosure  and
that the requisite tax had also not been paid. It was emphasized
that the unaccounted income detected during the course of search
was not fully disclosed. And hence sought that the application be
rejected. The Settlement Commission however chose to proceed
with the further enquiry. It is the petitioner's contention that the
Settlement Comimission was required to  adjudicate on the
objection filed by the petitioner. Such adjudication, it is asserted,
1s mandatory aad sirtould be conducted with due application of
mind and must be ioilowed by a reasoned order. For otherwise,
the exercise cf calling for a report from the Commissioner of

Income Tox is rendered an empty formality.

It is in the above background that the present writ petition is

filed.

2. It is contended that the settlement Commission has failed
to take into consideration that the object of the provisions of

Chapter XIX-A is to enable an assessee, who comes clean with



full and true disclosure of his income and explains the manner in
which such income has been derived, to move tie Settlement
Commission for settlement of the dispute = An applicant who faiis
to disclose fully and truly the income which has not been
disclosed before the Assessing Officer and fails to explain the
manner in which such income has been derived and fails to pay
the additional amount of income tax payable on such income, the
Settlement Commission cannct proceed with the application. If
the Commissioner c¢uiects regarding compliance of the above
requirements, the - Settlernent Commission cannot assume
jurisdiction to consider the application without adjudicating the
objection. Hence, the progress in the application beyond Section
245D(2B) of the IT Act by the Settlement Commission is invalid
and without jurisdiction.

It 1s contended that the total short fall in the declaration
made by the respondent in the application before the Settlement
Commission with reference to the seized material available with

the Assessing Officer is Rs.105,13,76,527/-. The short fall in



declaration would clearly demonstrate that the declaration i the
application before the Settlement Commission is not a true and
full disclosure of the additional income.

Reliance i1s placed on the following authotities by the
learned counsel for the petitioner i seeking that the petition be
allowed.

1. Commissioner of Income Tax  vs. Income Tax
Settlement Commission, (2014)365 ITR 0987(Bom);

2. Commissioner of Incuine Tax (Central) vs. Income
Tax Settlement Commission (ITSC),(2014) 361 ITR 068 (Bom),

3.  Ajmera Housing Corporation and another Vs.

Commissioner of Income Tax; (2010) 326 ITR 0642;

3. On the other hand, the learned counsel Shri A.Shankar
appearing for respondent no.l would point out that Section
245Di2C) enjoins the Settlement Commission to declare an
application as invalid on the basis of the report of the

Commissioner. It does not contemplate "rejection” of the



application on the basis of the objection by the Commissioner. [t
is asserted that Section 245 D(2C) does not require the Settlement
Commission to adjudicate on the cbiection filed by the
Commissioner. It is contended that the Settlerment Commission
has been empowered to declare whether the application under
consideration is invalid on the tasis of the report of the
Commissioner and nothing 1more.  There is no mandate
contemplated under Section 245D(2C), for an adjudication on the
objecticn filed.

It is poinied out that the Commissioner having objected to
the application on the ground that there was no full and true
disclosure, has provided the amount of unaccounted income said
to have been aetected by the Investigation wing. The basis for
arriving at the unaccounted income by the Investigation Wing, is
1ot disciosed to this Court. There is no opportunity provided as
yet, to the respondent - by the Commissioner to dispute the

correctness of the unaccounted income detected.



It is contended that the Settlement Commission has only
taken a prima facie view that the application filed 15 not 'invalic',
A final order would be passed under Section 245D(4) only after
obtaining the Report of the Commissioner under Kele 9 of the
Income Tax Settlement Commission (Procedure) Rules, 1997
(Hereinafter referred to as the ‘1997 KRules’, for brevity) and on
being satisfied that there 1is full and true disclosure by the

applicant.

4. In the light of the above contentions, the point that arises
for consideration is, whether the Settlement Commission on
receipt of an appiication under Section 245C, and on receipt of the
repert cailed for from the Commissioner of Income Tax,
adjudicate on the report so filed and assign reasons in order to

allow ihe application to be proceeded with.

The Apex Court has in the case of Ajmera Housing
Corporation v. Commissioner of Income Tax, (2010) 326 ITR 642,

has while interpreting Section 245C(1) of the Act has held thus :



“21. xxx xxx xxx

A bare reading of the provision would
reveal that besides such other particulars, as may
be prescribed, in an application for setilement, the
assessee is required to disclose (i) a full and true
disclosure of the income which has not been
disclosed before the AO; (ii) the manner in which
such income has been derived and (ii1) the
additional amount of income tax payable on such
income

22. It is clear that disclosure of “full and
true” particulars of undisclosed income and “the
manner” in which such inceme had been derived
are the prerequisites for a valid application under
Seciion  245C(1) of the Act. Additionally, the
amount of income tax payable on such undisclosed
income is to be computed and mentioned in the
application. It needs little emphasis that Section
245C(1) of the Act mandates “full and true”
disciosure of the particulars of undisclosed income
and “the manner” in which such income was
derived and, therefore, unless the Settlement
Commission records its satisfaction on this aspect,
it will not have the jurisdiction to pass any order on

the matter covered by the application.”



10

The Settlement Commission has examined the application

and has opined thus in its order at Annexure -B to the petition:

“DECISION

10. We have carefnlly considered the
submissions of the iearued A.R and the facis
available on record. It cannot prima facic be inferred
at this stage that the disclosure made in the
Settlement Application 1t vot full and true. So far as
other conditions aie concerned, they stand satisfied
by the Applicant.  We, therefore, allow the
Settizment Application tc be proceeded with under

Section 245D(1) of the Act.”

Frorn the abeve, it 1s evident that the Settlement
Cominission has satisfied itself that the application of the assessee
has made, what is claimed as, a full and true disclosure of the
income which has not been disclosed before the Assessing
Officer; the manner in which such income has been derived and

the additional income tax payable on such income.
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In so far as the procedure that is to be followed by the
Settlement Commission under Section 245D of the Act, is

discussed by the Apex Court, in the above decision, thus :

“26. The procedure laid down i Seciion
245D of the Act, contermplates that on receipt of the
application under Sectior 245C(1) of the Act, the
Settlement Commission is rec¢uired io forward a
copy of the application filed in the prescribed form
(Nu.34B), containing full deiails of issues for which
application jor settlement is made, the nature and
circumstances cf the case and complexities of the
investigation invoived, save and except the
annexures, referred to in item No.l1 of the form and
to call for report from the CIT. The CIT is obliged
to furnish such report within a period of 45 days
frem the date of communication by the Settlement
Commission. Thereafter,  the  Settlement
Cemmission, on the basis of the material contained
in the said report and having regard to the facts and
circumstances of the case and/or complexity of the
investigation involved therein may by an order,
allow the application to be proceeded with or reject
the application. After an order under Section
245D(1) is made, by the Settlement Commission, r.8
of the 1987 Rules mandates that a copy of the
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annexure to the application, together with a copy of
each of the statements and other do uments
accompanying such annexure shall be forwarded tov
the CIT and further report shall be celled jrom the
CIT. The Settlement Commissior. can also direct
the CIT to make further enquiry and investigations
in the matter and furnish his report. Thereaffter,
after examining the record, CIT’s report and such
further evidence that may be laid before it or
obtained by it, the Settiement Commission is
reguired io pass awn order as it thinks fit on the
matier covered. by the applicaiion and in every
matter relating to tiie case not covered by the
application and referred to in the report of the CIT
unaer siub-seciion (1) or sub-section (3) of the said

section. It bears repetition that as per the scheme

of ihe Chapter, in the first instance, the report of

the CIT is based on_the bare _information

furnished by the assessee against item No.10 of the

prescribed form, and the material gathered by the

Kevenue by way of its own_investigation. It is

evident from the language of section 245C(1) of

the Act that the report of the CIT is primarily on

the nature of the case and the complexities of the

investigation, as the annexure filed in support of

the disclosure of undisclosed income against item

No.11 of the form and the manner in which such

income had been derived are treated as
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confidential and are not supplied to the CIT. It is

only after the Settlement Commission has decided

to proceed with _the application_that a copy ojf the

annexure to the said application and other

statements and documents accempanying such

annexure, containing. trie aforesaid informaticn

are required to be furnished to the CIT. In cur

opinion even when ithe Setilement Commission

decides to proceed witi: tie appiication, it will not

be denuded of its nower fo examine as to whether

in_his_arplicatior:_ander Section 245C(1) of the

Aci, the wussessee has made a full and true

discleszive o his undisclosed income. We feel that

the _report(s) or the CIT and other documents

coming - on iecord at different stages of the

consideration _of the case, before or _after the

Setilement Commission has decided to proceed

with _the _application would be most_germane to

determination of the said question. It is plain from

the language of sub-section (4) of section 245D of
the Act that the jurisdiction of the Settlement
Commission to pass such orders as it may think fit
is confined to the matters covered by the application
and it can extend only to such matters which are
referred to in the report of the CIT under sub-
section (1) or sub-section (3) of the said section. A
“full and true” disclosure of income, which had not

been previously disclosed by the assessee, being a
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precondition for a valid application under section
245C(1) of the Act, the scheme of Chapte:s XIX-A
does not contemplate revision of the inccme so
disclosed in the application against item No.ll ¢t

the form.” (emphasis supplied)

Even assuming that the Settlement Commiszton has glossed
over the initial report submiited by ihe Commissioner of Income
Tax (CIT), as the procedure contemplates a further report to be
submitted by the CIT, after exemiinetion of the annexure to the
application, siatements and other documents accompanying such
annexure and on the basis of a rurther enquiry, if any, all of which
1s nct made available to the CIT in the first instance, and the

ettlement Ccmmission being in a position to still address the
question whether a full and true disclosure of the income which
was 1ot disclosed before the Assessing Officer and being required
to pass an appropriate order, the Revenue cannot be said to be
prejudiced in any fashion.

Therefore, this court is of the opinion that no procedural

violation is caused by the Settlement Commission. It has only
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taken a prima facie view that the application is nct invaiid. A
final order will necessarily have to be passed under Secticn
245D(4) only after obtaining the report of the Comimissioner
under Rule 9 of the 1987 Rules and after being satisfied that there
1s full and true disclosure by the appiicant.

It 1s also to be noticed that tae legisiature in its wisdom
removed the provision of Sub-seciion (1A) of Section 245D by
Finance Act (no.2), 1991. The scope and effect of the amendment
was expiained by the Board of Direct Taxes vide Circular no.621,

dated 21.12.1991, thus:

“Simplification of procedure subsequent to the
receipi of an application by the Settlement Commission

65. Under the existing provisions of sub-section (1)
of section 245D of the Income-tax Act, the Settlement
Commiission, on receipt of an application under section
245C, has to call for a report from the Commissioner and
on the basis of the materials contained in such report and
having regard to the nature and circumstances of the case,
etc., the Settlement Commission may allow the application
to be proceeded with or reject the application. Further,
sub-section (IA) of Section 245D provides for filing of
objection by the Commissioner against proceeding with the
application made under section 245C.

65.1 The above provisions cause delay, at times, in
the disposal of applications filed before the Settlement
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Commission under section 245C. In order to expedite tiie
disposal of such applications, sub-section (1) of section
245D has been amended to provide that the Commissioner
shall furnish the report within a period of one hundired and
twenty days of the receipt of communication from the
Settlement Commission in case of all applications made
under section 245C on or after the date on which the
Finance Act received the assent of the President (i.e., 27
September, 1991) and if the Comiissioner fails to furnish
the report within the said period, the Settlement
Commission may make the oider on the application
without such report. _Tie provisions relaiing to filing of
objection by the Commissioner ngainsi proceedings with
the_application_made under section 245C __centained in
sub-section (iA) of section 245D, have aisc been omitted.

65.2  Similar cmendmeni ras been made to the
corresponding provisions in section 22D of the Wealth-tax
Act.

65.3  These amendments take effect from 27"
September, 291, ie., the date on which the Act received
the assent ¢f the President” (emphasis added).”

It would thus appear that the report submitted in the first
instance by the CIT is ‘primarily on the nature of the case and the
complexities of the investigation, as the Annexure filed in support
of the disclosure of undisclosed income .... and the manner in
whicl such income had been derived are treated as confidential
aid are not supplied to the CIT', as observed by the Apex Court.

The question of an 'adjudication' on the said report, which is
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termed as 'objection’, by the petitioner, at that stage - does not
arise.
Hence, the petition is without merit and ts dismissed. The

interim order of stay granted has spent itself out.

Sd/-
JUDGE

nv*
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