1

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Income Tax Appeal No.60/2016
M/s Grass Field Farms & Resorts Private Limited

V.
Dy. CIT Circle-2, Jaipur

Date of order : 1% June 2016

Reportable
Hon'ble Mr. Justice M.N. Bhandari

Hon'ble Mr. Justice J.K. Ranka
Mr. Gunjan Pathak, counsel for appellant

By the Court (per Ranka, J.)

I. The instant appeal at the instance of assessee under Section
260A of the Income Tax Act, 1961, is directed against the order
dated 27.10.2015 passed by Income Tax Appellate Tribunal, Jaipur
Bench, Jaipur. It relates to the assessment year 2006-07.

2.  Brief facts for disposal of the present appeal, are that the
appellant is a private limited company, incorporated on 12.7.2005
and is, inter alia, engaged in developing Farm Houses at National
Highway no.8 near Village Mehala Distt. Jaipur. It filed return
declaring an income of Rs.1,87,697/- on 29.11.2006. A survey
operation was directed against the appellant on 26.2.2008 which

continued upto 28.2.2008 at the business premises of the appellant
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and during the survey operation, certain incriminating documents
were found and impounded under Section 133A(3)(ia) of the
Income Tax Act, 1961. The survey resulted into undisclosed
investment in purchase of agricultural lands and other properties,
which was noticed and admitted by the Directors of the appellant.
It was noticed on perusal of the incriminating documents found at
the site office of the company located at Village Mehala Distt.
Jaipur, that these included loose papers having details in respect of
purchase of agricultural lands and the actual purchase
consideration paid. It, inter alia, was noticed on perusal of the
loose papers that the purchase consideration was recorded at a
lesser value than the actual value of the transaction. During the
course of survey, statements of some of the persons, namely
Nagesh Bhaskar s/o Chet Ram, and Ram Kishore Jat s/o Ram Lal
Jat were recorded. Statements of Nagesh Bhaskar and Ram
Kishore Jat were provided to Sunil Bansal, Director, and thereafter
statements of Sunil Bansal, one of the Directors of the appellant,
were recorded and the statements of Sunil Bansal were confirmed
by Atma Ram Gupta and Vimal Singhvi the other two Directors,
wherein surrender was sought to be made of undisclosed

investment and offering income. A show cause notice was issued



3

during the course of regular assessment proceedings on 12.3.2008,
bringing it to the notice of the assessee about the statements
recorded of wvarious persons including Sunil Bansal and
confirmation by the other Directors. It is only thereafter that on
27.3.2008 the assessee sought to file a revised return declaring an
additional income offered during the course of survey at
Rs.3,02,33,672/-. Since the incriminating documents also related
to the assessment years 2007-08 and 2008-09 as well, therefore,
the assessee offered and furnished revised returns offering therein
substantial amounts making total surrender to the tune of Rs.15
crore, including the assessment year under appeal.

3. Taking into consideration the revised return filed by the
assessee, the Assessing Officer added the said amount of
Rs.3,02,33,672/-, and thus computed the total income at
Rs.3,04,21,370/-.

4.  An appeal came to be filed by the assessee objecting to the
addition being made as unexplained investment under Section 69B
of the Act and not as 'business income' as claimed by the appellant.
The CIT(A), while disposing of the appeal did not interfere in the
addition, but only observed that the dispute is not about the

quantum but only on account of head of income and since the only
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activity of the assessee company is trading in real estate, the
income offered by the appellant may be 'business income' and
accordingly directed to tax the income under the head 'business
income' as against income under Section 69B of the Act. The said
appellate order became final and was not challenged by the
appellant or by the Revenue. Since the addition was made in the
assessment order, notice under Section 271(1)(c) of the Act was
also issued along with the assessment order, and a show cause
notice was issued as to why the penalty proceedings under Section
271(1)(c) of the Act may not be initiated for concealment and
furnishing inacurate particulars in respect of the surrendered
income.

5.  After the appellate order having become final, the AO again
issued a show cause notice under Section 271(1)(c) of the Act as to
why penalty may not be imposed. An explanation was offered by

the assessee as under :-

“In the above case, it 1s submitted that:

1) Considering the income offered of Rs.3023672.00 as unexplained
investment u/s 69B by then learned ITO have been rejected by the
Hon'ble CIT(A) Jaipur in his order dated 16.10.2008.

1) Then learned Assessing Officer's observation that the revised
return filed by the assessee was not voluntary but as a result of
survey operation, has also been rejected by the Hon'ble CIT(A)
Jaipur.



After order of the learned CIT(A), Jaipur thee is no concealed
income and no penalty can be imposed. You are therefore requested
to kindly drop the penalty proceedings.”

However, the AO vide order dated 26.3.2010, being not satisfied
with the explanation = offered, imposed a penalty of
Rs.1,01,76,653/- under Section 271(1)(c) of the Act. The AO held
that the surrender was not voluntary and it was only after the
survey operation and after incriminating documents having been
noticed and found and statements having been recorded, the
assessee per force had to surrender and to file revised return.

6. The said penalty order was assailed before the CIT(A), who
also upheld the imposition of penalty taking into consideration not
only the various submissions of the appellant, but also taking into
consideration the statements, the material and judgments.

7. The assessee further assailed the said order of CIT(A) before
the Tribunal. The matter was heard by the Bench of the Tribunal,
however, while the learned Accountant Member (Shri B.R. Jain) in
his order taking into consideration the peculiar situation, observed
that there was no documentary evidence on record to show
payment of any "on money" or to suggest that there is any

unexplained investment in stock entry. He chose to allow the
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appeal and cancelled the penalty. However, learned Judl. Member
(Shri V. Durga Rao) wrote a separate judgment observing that after
carefully going through the order of the learned Accountant
Member, he was unable to persuade to agree with the views and
conclusion drawn by the learned Accountant Member that there
being no material or documentary evidence on record to show
payment of any "on money", while he found that there was ample
evidence on record in the shape of incriminating documents and
clear working of the "on money" which was noticed by the survey
team. He further noticed that the statements were recorded of two
persons and also Directors who themselves calculated the
concealed income and filed revised return on 27.3.2008. He also
came to the conclusion that there is nothing on record that the
assessee filed revised return of income due to pressure from the
Department, rather in fact the Directors of the assessee company
themselves have calculated the undisclosed income and thereafter
filed revised return. Thus, learned Judicial Member disagreed with
the findings of the learned Accountant Member and upheld the
penalty. Since there was difference of opinion, the same was
referred to a Third Member on the following question :-

"Whether on the peculiar facts and circumstances of this case, there
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is any justification in sustenance of penalty imposed under section
271(1)(c) of the Act?"

Learned Vice-President of the Tribunal (Shri G.D. Agrawal) who
acting as a Third Member, heard the matter again and held as
under:-

"35. However, the facts of the assessee's case are altogether
different. In the case under consideration before me, as already
noted, there was survey at the assessee's premises. During the
course of survey, various incriminating documents, including the
purchase deed for purchase of agricultural land, were found. The
statements of the employees were recorded. On the basis of those
documents and statements, it was established that the assessee was
recording the purchase of the land at a much lesser value than the
actual purchase price. When these facts were confronted to the
Director of the Company, he admitted to have made the cash
payment for purchase of agricultural land which was not recorded
in the books of accounts. He. with the help of those documents,
prepared a detailed chart and worked out the un-recorded
investment in the land by the assessee-company in three
assessment years. The revised return was filed to include those
unexplained investment in the purchase of agricultural land.
Therefore, it is a case where the revised return is filed by the
assessee after the detection of understatement of purchase price by
the survey authorities. It is not a case where the revised return was
furnished by the assessee voluntarily to buy peace with the
Income-tax Department. In view of above, in my opinion, the
above decision of Hon'ble Apex Court would not be applicable to
the facts of the assessee's case. (emphasis supplied)

36. After considering the arguments of both the sides and the facts
of the case, I agree with the finding of the Assessing Officer in the
penalty order that the assessee did not disclose the correct purchase
consideration of the agricultural land. The purchase price of the
land was recorded at a lesser value in the regular books of
accounts. These facts were detected by the Revenue as a result of
survey at the assessee's premises. During the course of survey, the
Director of the Company admitted these facts. Thus, it is a clear
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case where the assessee furnished incorrect particulars in the
original return of income with regard to purchase price of
agricultural land, value of closing stock as well as the business
income. The revised return modifying the figure of purchase value
of agricultural land, value of closing stock as well as business
income was furnished only after the detection of these
discrepancies during the course of survey. In view of above, |
have no hesitation to hold that on the facts and circumstancdes of
the case, learned Judicial Member rightly proposed to sustain the
penalty imposed u/s 271(1)(c)." (emphasis supplied)

Thus, even the learned Vice-President being Third Member of the
Tribunal, discarded the finding of the learned Accountant Member
that there was no incriminating document or no documentary
evidence on record to show payment of any "on money". Thus,
penalty was upheld.

8.  Learned counsel for the appellant contended that statements
of two persons were recorded, however, since they were employees
of the company, they had no authority to give any statement. He
also supported the findings of the learned Accountant Member that
except statements recorded, there was no document/incriminating
documents found. He further contended that merely on the basis of
statements recorded in survey and no document or loose papers
having been found, or evidence of payment of "on money" having
been found the very inclusion was not proper. He contended that

the offer of revising the return was voluntary, without delay and it
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was assured by the authorities during the course of statements that
the income being offered is subject to non initiation of penalty
proceedings and once there was subjective offer/surrender, the AO
was precluded from initiating the proceedings under Section 271
(1)(c) of the Act. He further contended that merely making of
surrender in a peculiar situation and there being no documentary
evidence on record to show payment of any "on money" or to
suggest any un-explained investment in stock, and even the
surrender was tax neutral as there was no tax when there was no
sale, and there was no occasion for the assessee to have not
disclosed the said amount. He further contended that there being
difference of opinion between the Members of the Tribunal,
substantial questions of law arise out of the order of the Tribunal as
the order of the learned Third Member as also the Judicial Member
is perverse. He relied upon the following judgments :-

T. Ashok Pai v. CIT [2007] 292 ITR 11 (SC)

CIT v. Anwar Ali [1970] 76 ITR 696 (SC)

CIT v. Suresh Chandra Mittal [2011] 251 ITR 9 (SC)

CIT v. Suresh Chandra Mittal [2000] 241 I'TR 124 (MP)

CIT v. Punjab Tyres [1986] 162 ITR 517 (MP)

CIT v. Suraj Bhan [2007] 294 ITR 481 (P&H)
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CIT v. S. Khader Khan Son (2013) 352 ITR 480 (SC)

Paul Mathews & Sons v. CIT (2003) 181 CTR 207 (Ker.)

9.  We have heard the learned counsel for the assessee and have
perused the orders passed by the learned Members of the Bench
including the Third Member and the other orders. We have already
narrated the seriatum of facts in the beginning of the order, and we
need not repeat the same. Suffice it to say that the original return
was filed disclosing an income of Rs.1,87,697/- on 29.11.2006. A
survey as aforesaid, was conducted between 26.2.2008 to
28.2.2008, where statements of Nagesh Bhaskar and Ram Kishore
Jat were recorded. It would be appropriate to quote the statements
recorded on 26.2.2008 during the course of survey of Moolchand
Jat, who had sold his land in Village Nandlalpura, Teh. Phagi,
wherein he admitted that 10 months ago his family members had
sold land in village Nandlalpura, Teh. Phagi. He had admitted of

having received payments as follows :-

3 A gl S A T FAR Sie Farh @iffis U dg aemeR (s
R & 3Km. §0) & AT Sl AV I T T 9le T <deh et & 4 IH

FAR & grafl urw &y off | I S/ YRR uid e |

S

IFGIED afr The/Uh ATGT

31.03.2007 21,000/- Tehe, THFAR
4.4.2007 1,00,000/- Teh, THPAR
5.4.2007 6,00,000/- Tehe, THPAR
14.4.2007 1,00,000/- Tehe, THPAR
21.4.2007 1,00,000/- Tehe, THPAR
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23.04.2007 18,67,500/- s 1. 040158
In the name of

Smt. Bholi Devi THPAN
23.4.2007 72,300/- odha THDAN
23.4.2007 3,13,950/- A& . 040160

In the name of

Sh. Suraj Karan Jat THPAN"

Statement of Nagesh Bhaskar is also being reproduced hereunder :-

3 A AS AT For RE o 11 dEr 10 T FW A Sale deed oS
28.7.05 % ERT Grass Field Farms & Resorts (P) Ltd. @1 97 o I8 S0
450,000/- T H AT Fr A7 AT Registry 200000 TG fasha gfawd
R@aT axars o] fasrar gfawer S qff Tl 450000/- AT FHET Har AN
oT fAg o urg v A

Subsequently this statement of Sh. Nagesh Bhaskar was confronted
with Sh. Ramkishore, seller of land, resident of Mehala. He
confirmed the statement of Sh. Nagesh Bhaskar as follows :-

o H 39T A #or [BE Slo AT IaRA gRT M/s Grass Field Farms
& Resorts (P) Ltd. T feaAieh 28.7.05 1 fashd 1 718 S A @ Fraforrd

reglstwmmglmgﬁmmﬁ?sﬁﬁZEé?aﬁﬁm

FAT SATARRT Tl

3 HA 3We [ahg 99 ¢@ forar § I8 ST Aa 3R 4 e o
o Shars ot g I 11 dar 10 f9Far §1 I8 ST Rs. 450,000/- 7
Grass field Farms & Resorts &I @&I¢ EIT{T:ITé Ar| Ha &Y A T gR_T
fedr a0 s of oo ford 8 3R # 370 qUIck HeHd g1 St w1 Hier

Rs. 450,000/~ 1 g3m a1 @2r Registry 200000 WS Ao S H
M/s Grass Field Farms & Resorts &1 AR aars A"

Relevant portion of statement of Mahesh Kumar Gupta, who was
looking after the accounts of the assessee, is reproduced
hereunder :-

“In question No.11 he categorically stated as follows :
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: 11 & 3M9eI TH power attorney SiT TR Hax Tl AT gIAT [Ag
mﬁaﬁwaﬁ&ﬁmagmwlc gRT 3T9& AT W HES 718 &

%@mngOAlaWaﬁﬂﬁr%u@aﬁﬂm?ﬁﬁmﬁ
ST dE.HET A § 9T aad o g8 POA| & 38R 38 SHeT @lig
PRIEd & a8 ¥ Fan

IW ST F QU YA Tl & dTe €7 power of attorney Hr ST &
Sarer stamp duty & §9 & TFRC A POA| Fas 318 g1 50 ST
I QU YT gt feAr dm gl I power of attorney X AH F ¥
zafdT I8 AT oY B 9% e W aF ¥ & @i S ¥ gg w9
HETEAT & YHAT & S A AH A AT IR7 § hETel SAEIR HaTEr
F AH T JTHT @t § 3R 3T AT TG H FAT g

T4 12 # MO YA g AT 3A Sifa S Aare e el d.

qﬂ?ﬁﬁpowerofattorneyGﬁmmﬂﬁﬁriﬂé’%msﬁm
W%Waﬁﬁm%ﬁmai@'ﬁaﬁ?ﬁsaw AT e

IW : YE AT YA Uil AT 3WRIA IAH Fehelt . BET & power of

attomeywaﬂaﬂé’%m@ﬁaﬁ%ﬁmmﬁww
mﬁmWIWWmﬁ%mWsﬁmwsﬁﬁ
forar & power ofattomeyﬂ?o‘-rmﬁ?\'qﬂqwaé g AT @lea &

AT AThe Value WX foham arm g1

Relevant portion of statement of Ramkishore Jat, the key operator

of the business of the assessee, is reproduced hereunder :-

“IA 2: AT H HFIAT I ST A & 3HHT SHT 2 a9 qa AT vd A7
maﬂﬁ%m@r@ﬂazﬁsﬁﬁxnﬁt%lsﬂmﬂwm

m%ﬁﬂ?ﬁHW(Dlrector)% 3eglel Al gl 3% AT & fhder
T FT IS TRAT IR & TSERr STAEHY 3edr @ § FEee &
fhE & & Soar § 3R FEuer gRT @l v9 9 i FET areir FHeT
% HETE S oehel Ueall ¥ WA @l & ag H F e@ar g1 W
3ITaT ARl Ha & 3Hiftha & A aurer e AT @ P w®a &1

3T 3: FFEGeA & FO FHA A A7 W T AT 587 AT & Tled H
ﬁmaﬁﬂag%ﬁﬂ?ﬁﬁwﬁﬁﬁmmlmsﬂqm@roﬂdqﬂu
ﬁmwsﬁﬁf}r%%%’wm 3ol qoa—qoﬂ%awa:r@rl
aﬁ%ﬂgﬁfrsﬁﬂ?—rso—sld FFIAT F ATH W AdeiAd Far & # Fad
FETAT W EEATER AT AT, STl Tled A QU &9AT A Fellel §qel Ud
FFTAT T BT ofrdT ATI.......

3R 7 # TE Bres FHAE Td REAE gifd # A Sy & 36ER 54
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FETST & YT AITHIT 1800 SvET STHIT HSH F ol i gl STA

SIATHAT 200 rET STEeT @y 2008 F @IS 7S Tl A j

fegFaw de eTarer 500 Svar STHET WA &1 TAT AV FHT Y U

g a¥ 2007 TF a¥ 2008 H WAL IS FHA H T a¥ 2007 HF WS TS

STHT SITHT 14 M@ F9A 9fad ST9T gUT 9§ 2008 H [T 15 1@ FI

gfa &Er f X & @IS 75 AT 37 Feuar & T e gormer STHT

feolTer T FTH I &-

1. #f FHAAT AT S/o AT FeATA o e, AT-Fgell, F & TRl TR
HATo o 9829024847

3. 4 aor g g7 ot A3 @ 11 w10 SEr 28.7.05 A @HET TS oY

fSee gler AT aAread @ g37 A1 Gfdhel H eI o A ATeIH F
00/-9f SYem T eT & g3 a1l gur JSET 2 I
| % Ffcithel &1 I 460000/-FTd faa

H ferar
S/o &Y aMuTer A & 19.9.05 H WAL IS5 Fel 21 A& 14
fF AT 19.9.05 T HFUAT & ATH ST $HT IS adTS &
&g #Fger & AN Follel T8l & I W Al A g1 Tg
e A daer A HX g & T\ @l{d A 3R e o gl

%
a.

AT A Follol Sql o fear o1l 30 Foeey H A Yg 9T Aqgl g
%ﬁﬁwﬁ?%éﬁs@ﬁﬁﬁ@&ﬁw&aﬂﬁdm FIAT AT|
3R g1 At O ST T AT 3T AT
g4 11: 3 39S Annex.A.1 & U .1 fG@m @7 § o & 39w
q 9T G & 38 SR I T T@ A R h

3R Hel Ig IR @ fom g1 30 IR & Beew 1 A Sar gl




THYT FAR ol F A Follel SFT HT 1
Ermﬁ'c:r:ﬁrs«uu 505d|<mq§r

: HgH
ITT Rbos, T AR F fHar I o1 3R sEhr AT o ar & T
& 37 i<2d|&méﬂw@raﬁ

el THETRT 2: gellel TAeIr o7

cal
IH 17: # MR Annex Al & 97 .13 @ WM gl 30 @R QA

3 Aol 3T UST 13 4@ Toram g1 37 A1 93] IR & a4 fhos wAd
s REE T TIRT o 4274 T 14 a7 ST 15 OE 30 AR T IS
STem #T e q T 6 A YA feerars Al g7 STl HT Fel I 2
FNZ 14 G 20 §9IR FIT FeTcl %l s & 45,00,000/-1@ I
Tfidee & 9¢ O5 ad 3 & o & | ST & 2/3 HOT g e
6.5 ToFar fr IS FT ot a8 &1 T a STHT Fr ITAEST gl STt
%l%ﬁﬁ@hmm@m%%@ﬁlwmﬁﬁﬁ
d% g Qs TR FT 1A qli-dldqa‘s‘la’rﬂ?ﬁ?rawﬁﬁw‘mmlara
ﬁaam%agwﬁ—ca:ﬂﬁsﬁuﬂa%mmm%ﬁmﬂi
Woed T8l Hol doh ¥ §ds ATl 59 FeaT Fr IS 41 TefheR
oi%o-ua IS Bl ST Fellel sl I fTUTE 914 <Al gl

ga 21: # 3Rl Annex. A-TL & 957 €.13 fo@m @1 €1 38 q@H aard
& saat fopaT dlel &1 Rew o &

3 Hol 3WRE ST ¢@ foIv 81 38 &l # @98 FW add fordr
83T ¢ 398 AT 438 foFar, 38 o 20 Ser for@r §3m &1 39 Frere
SR 3R & AT 11 o FIF FE@ 11,04.05 forer B3m ¥ gwe

— %

FUS 89 T T ATTAIGT & IHT T MY 11.4.05 fO&T 3T § 5TF o
6,50,000/-F9 TSt F G IH H A 3HE AT 5 @ w9, 15w
USaIH SHP AT 2 g §9Y dFsT USATH dAT $TP oA 28 od &I
ﬂmwaﬁaﬂ%ﬁﬁ@gm%lzﬂ & O $r ass #7
T ufafdar o aé &

1,25,00,000 ATdsiier afgd 7.1.05
5,00,000 10.1.05
10,00,000 22.1.05
5,00,000 7.2.05
5,00,000 18.2.05
5,00,000 19.2.05
16,00,000 25.2.05
5,00,000 14.3.05
5,00,000 16.3.05
5,00,000 23.3.05
3,00,000 8.4.05
10,00,000 11.4.05

3 g eTarT I fhes WY Tus RAE JUr o geid §9d O
TFafeud &1 ATler 7 SH aUT 3T ST i TR e 3
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Wgéugﬂﬁmﬁaﬁ%l
94 25: #H AR TH o 3 S Aolleloe, T @Al T HAA el

§ae YR A Goer she & FET ReAieh 24.8.04 B g3 ¥ oAk A
10 SrET 10 EaT dohr S 1 @ 70 TR F9T H FT AT ST a1
gl 39 A 95 W T ydr Rugdr &1 59 gbt # 25500/-F90F T
STET UG e @ul dur g@ll 3 396000/-9Y @ fgEe for@r @ gl
gH &Sl T gl &AM 25500/-@dl Ud 367500/-405 FHel 393000/-F. H FH

TAY

3 AN 3T gRT fewrs oS fawry oot 2@ o &1 I8 ¥ 35 dAF @
g1 T§ STHT 367500/-F. F TILET IS & T HHT AaEer 1,70,000/-F9F &
S TS F| ISED e T F4t FS & Tg AN SRRy F T8 I

Thereafter all the statements as aforesaid, as well as registered and
un-registered sale-deeds and loose papers found during the course
of survey, were confronted with Sunil Bansal, Director of the
company, and it would also be relevant to observe his statement,

which is reproduced hereunder :-

"TH ;13 8 TATRAR ST g 3 AHATT STe [HAari-Hgerm T F41 39
W%lwmwwqrﬁ?m%v

3T 39D IH & 3 A G A a7 a1 F THFAR Fe F gy
ATt NH-8 & Hgell H HFUal & IBe 3Mhd & fov ST @der o
3R 39 W AT F1F FEoer F @9 & T FERT a1l & THRAR Fe
$FYT & Site Office H (AgeN) H d6d &l AT JF HARX JC T Acg T
FET T AV 2005-06 A STHT WIET A SHT @lead & i S
I 85 37 WX 87 4 T [heiR e o 91918 & &7 F g faa
%%?%_W?ﬂ?ﬂﬁﬁ%ﬁﬁﬂﬂ@ﬂﬂﬁﬁBmker*@ﬁm
|

. 14 AT 2622008@31&14&@3@3@3:%&@%@1’1?
dlca?duld%rcrirmaﬁﬁ?ﬁ & T ST H 9 @r @ E
IogleT 37UeT ST & TN T3 F 3R ﬁrqmql%cha—qﬂﬁgoaa?ﬂ?r&ﬁ
TARARY SME & AF T TG A1 380 AT F Tt H o &9
A A ol 0 o & 6T Al 59 a1d & AR ¢ 38 39U
T F & ¥ F T FEge F ATH W AE ﬁﬁmﬁ@ﬁ?}ll(m?ﬁ
& oATH) W Transfer A &F TS| 30 AwT H TIEHIOT Sd?

300 HFGAT I 56 Ths STHIA (W) Tlead I feldT § AT AT
IR o9l & o W Wled &l HETel o S IH AR Se &
AH § Gl M| A qH R e gRI el I SureT | HeAd gl oA
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TARAR Je & a7 O 33 SEr 11 SFar FHia @il Y| 39 ST &
@ﬂaﬁﬁmmtﬁ—gaﬂamﬁrﬁmﬁmwﬁﬁ%ﬁm
TTehT_grglol Fold I of@l &l H A8l 8| 58 TR HT Fod &
SRRFY H EREg ¥ # e & v gAfg aar gl s8H &d
BT 7.00,675/F9 B I & | s6% 3mar & JAfRAR S &
A O & 02.08.2005 TF 27.07.2005 ST HHL: 43.91013-&' 38,840 ¥4I I
St # arH $ies ®AE 1S REIE Uil ®eEdell & ohe H 79Tl
ﬁmwmlmmwﬁaﬁémaﬁmmw%
o wafda #=dr g

T 20 # U HE Y HRAAE & SR ST & ASs IHhd I fHe
Anex.A-1 T o arl3fa@T T &1 30 Annex H 427/4=14 <ran form & 59
@R A T SHH gof (Segre) FAT &2

3 IB_14 il STHS AHGldr ailg A ey 8| T8 SHT S, 2007 H
Tier ot AR sHe FEgelr gRT Agreement & 9 45,00,000/-F9F 5ehg
& s ) 3§ F+e afA M/s Grass field Farms & Resorts (P) Ltd.

Jaipur $r d@r gieder & e A fedr &1 T& 45.00.000/- TG Hr iy &
mﬁ@raﬁﬁammmmaﬁmﬁamgl

U 21 9% . 16 % A & 394 a1 g b o a1 @ ¥ 57 Hr
IS FHT dEd A AT HER b ST UG 3H Tl &k gora AT
TATRAR JAC & ST & R W 2,50,000/-F9T FHT HT Ifdbhel
mawﬁw%mwmqwmﬁmmﬁqmm%ﬁs
ST A ¥ T Sy Ud HEN % 3 s § RHER o
g afa fr Sy &2

3 Ha A A R Se AT A AR HERT il & §dTd 9s o
£ =g dic A TARIR I gara A1] - 1 &@ler 45.00,000/-F=x
ud_Sales Consideration & 87drdiisl qUTEIUT JUehsr fehar drm |

e &1 Value, Stamp duty S91d & @RUT DLC Rate TX_HTAT__ 3T
21y

g 22 A TATHAR FATE F 39 AT A I 9 3¢ H Jarm ¢ &
#r ARG ToIE, AT & g g, A vH ATE, A wor &g, A Haw g ua
AN Tog g AT ¥ FI 715 FTHA F die A aedfar w7 ufawd
AT Sale deed H 2T aFdfds Ifdwd H 3edl ¢l 3T SATH Yo 3H
dTad 39T TIETRIT < |

39 Ha A TAfRAR Se & S AT 39 U forr g1 7 s gHEfeur
& FUT A HgAd &l 3T GFIT & HA A Sale deed ¥ ¥+ @
Elﬁl'qﬂEh_éa'lTﬁm%@ﬁﬁ%ﬁﬁmﬁﬁinstwction
gae & 3 =il g T &) s Al H [T TfA Sale deed H afoia ufy
h_3olral 3YaTcle] i 18 8-

$.9.1 AN A 15X85,000 - 4,50,000 = 8,25,000/-

T2 A H.UgAE 58X70,000 - 14,50,000 = 26,10,000/-
S 9r Ty Aag
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wH. 3 A wordE qd A

ST ST e ¥

.4 #r 7R [ - $ITCATeT T IS MR oI
GEde ¥ FcaTid ar
& S

F.9.4 A Oeg YR AGH - AW IS ¥ FeATiad
T o S

SH YR IWRIth STHIAL & Y Fdld H F.34,35.000/- HT_$ITAIT hs H
fohar Irm U1, St ST YEdehl H 2ol sl & JdAT T§ HETal el Farad ay
1 WG I3 § 35T ¥ T R 3T e F1 et RufRor gy
2006-07 H &H T 3|

g7 ;23 ) AR JE o 39ay SATT & 97 .1l 39 & 9 g &
Annex. A.1 & Ul o1 9T 8 TheT FAR S & 15 orar STl araciar &
5,50,000/-F9 wfa drar fr ex & fEorars o 5@ Srad 39T Tasawor &

3% Hl Annex.A.1 &I 98 .1 ¢@ form § dar s&a o a1 92 @gr &
ug & eI FINESE & AT TR O & ATH & 14 T 19 [
AT O T.427/6 AH-ATATT H @ler 15 M| IJg STH=T 5,50,000/-&
Qﬁaﬁmﬁrawa?r?ézﬁlw%%mmﬁm@mqéw
AT AT & S W A &I STHIT qF F HT & 7S M| 57 el
% 9¢ 82.50,000/-F9Y H SITHI Il fHAT T U1 _Ud ASIEd A
22.00.000/-%0 ST IRT_ 2, [T shedell &I ol UEdsl & FS Sears
T8 & UF FaTell T 3T T 3Mfold har I=T &1 ¥ 60.50.000/- & FreiRor
ay¥ 2006-07 H FHEgell HT NV 3T ATAS BT, IR hl AT HIdr
%;';I =g did A ATTRR FFIAT & Al AR 2

g ;25 A T Hies wraw Uos REe s & SEes 3fhg K-107,
e AR, H AR, AU B-32 Tl Had Us, AfAd igea. g Al
fug dge 3iifhd & ot W ad &I SRR & el g8d aR
SEAS e &1 o9 ®79el & fou et & el gRT 97 & #9
TR ceaRe @ & S ol w7 e et fwg 93 &
It I 9fadwd & §85d J¥E &1 39 d9d 9 I g&didsl IRl
ﬁ@ﬁml‘%%am%?wqé%ﬁﬁmm@raﬁ%wﬂm
maﬁ%mﬁm%mxﬁwmw%ﬁaﬂm
mywmmwﬁm@?ﬁaﬁmmmcﬁw

sale deed 3 cemar =T g 3 areda A fohdar I 9fa BT 3er foar

AT UT| IE_SleApr MY il (s T8 Jur HYel HA=INAL $Hl Heg
d HY Sale deed Ud e GEATASIT T 3HTeheled oY U2 H?

3 : FFYSAl D Aol Al A 9 gRI_§ard 3 Loose Papers ¢@
o gur 9d w4 & 3a¢ # gfotld Loose Papers st ¢@ forr & soqeh
o IRFH fa.a9 2005-06 F g3 AT TG HF9sAl & _incorporation & 3T
de& HFTel o Todel 8f 7ol GOl &y &l I & 3Tl Sale deeds

B 2@ oY & 2T {3l Sale deeds 3TTeY &I & 39 HFdieyd 3T
RIS Consider A & g gHeI clleil AR @ Heldel -'T & TR
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mam@wﬁwwﬁmwg,gs SummariseﬁﬂlT%Uﬁ'
SHeh clldl A §A] A Y 9l H e TR W hedsit @ Hefed
T fFaer d2r 3T & IR H I9r=T & dg ot Toed IO # gArfed
oY o arm B| Ud Heldolsh 'A' & HJAR faffieet aui & & g s
BIHT g RAEg ur. for. fir 3aia 3T @ d YR A Sod 2:-

9 fuRor ay g o3 & HFTAT ERT ST T
g T gfd®er e 3 gfawer aT

(Advance) g YohlX
q 3
1. 2006-07 4,49,05,871 1,27,53,220 3,02,33,672
2. 2007-08 6,08,70,920 3,20,15,047 5,57,72,494
3. 2008-09 50,28,50,055 65,59,000 5,68,10,943
Dol rar 61,56,26,846 5,13,27,267 14,28,17,110

3R J0TT TRET $ TEJd AR Feeass T H & a9 §1 R
a¥ 2006-07 ¥ 2008-09 Tk Heldeldh & TR ®9Y 14.28.17.110/-(3Hehed
dleg g 35T oG Ol &SIR_U& & ¢ &) T 3MaIg 3T FT
IUTAT #, I Hles B TUs RAH Irfol & g7 dlel gt A gefl

ﬁmﬁmentwﬁmaﬁﬁﬁ?%mamm?ﬁmw@w
(_W 2F=F T8 [SFACR &1 AE A Purchases Value Al 3-T?ff JSE &
Hed ﬁ & 2T Amount already recorded in books &I 3 g F':FE AT W

FHFIAl o Stamp duty &Y & fou a4 JHA
il a$ 38 Fo AR ol & Ha ufavd & ded O Hou @
m@fﬁ%ﬁmBooksﬁAdvanceﬁ'@TmTWﬂTl 3@3—1_GFF|T|TH
TRIT ST 8T &1 39 A sl Consider ¥l s THTT ) I 3MEAN™T I
T IC IR Chart & Balance Column & IgT
ATE & Balance Columnﬁ ? j i Tzt & A Ka S| ad

|

T TS T I FETell 39el] Qfdlesl ast &l 3T H @ &
et rfereier et st ALY FAR 1@ o Hroel & gfaffer & div

W FATS &

9 : 26 HYAT Id¥ b 33U Joldads 'T A gfvig miva ufr &g
YR §S ¥l 50 Goy 3 TaEdd ST &

397 gH_didl e & I fies BT td REE 9o gRT aREd
A S deh HT H s, T3 Fiar O Gaffid erdes c@ o 8§ &5
$I Sale deed readily 3T gl &l mmma@ﬁmal HFETAT
& Site Office ARl H I I crdaol @ oy &1 & e
S <@ o § U9 99 7 afotd g usli & & 98 AThRT
%Is?rmfraanwwm@rﬁwﬁm?m$mm?ﬁaﬁh?ﬁ
IS A Holdel II¢_aoIT_& U 39T gEdiei_fhd &) A _Fellel el
IO AR 39Afd & gof 8 I & U9 §H SO HeAd 8l Hhedel &
T 2 AQY 1A o ST Flet & Feua & gfaafer & saiv geae® &)
%wﬁmﬁwwmﬂm%lmﬁaﬁawmﬁmm
FX foar ¥ douas o @it dlel f AerI3Es aftid Rate &
FicH #H 9 2 U aeafds & oEd gq7 g3l ggAaa 2l
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T 29 H ITUhI IS FrATrT H YA HIAT FAGLA I[AT, HFI AT,
ﬁﬁarmmmmmmﬁgamﬁa:a‘mﬂsﬂ
Wﬁaﬂﬁqld&ﬁﬂd Toeg ST & AT Gof T I & AT o
& o U9 319 aftta a2t F IO F1S 3EeAa dr aary

3 A IR gl IRl & T3 U o & ud gaA8 gfiota gl
d2T Tl & dUT 544 g i Jgad 8l

g57:30 H. I fhes wrag wus A wifor & doEes v K-107,
fpee F9R, T IR, dRURE 3ifha B-32 <1 #aa Us, RAfda aseg
Ud {IgT INMhA Agel (SAR) Fuq el § 9 9 I gEAIdSt
Td_EIYEdhl, dd&ﬁww@ﬁaﬂﬁm}aﬁﬁﬁﬁﬁw
Rres wiAT tus RAEE aife a9 Resd wifel td . fhes ®RR
diUed a9y Uifd U9 g BRI tree yifd & gdfg &1 @it
cEdasl RAffied TIE @ taf3d T FFdell & HRURE B-32, UAHdGA
Uz, Afdd asag. ST # tshEd, 3mge 3T [Feee vd #@gU AR
I, AR b mEr A 7 #| A 3 R Se (3reTem v AT e
wm?@mmmaﬁmmalmmﬁm
S Heell

3 : Ao Ol erdidol e ot 81 §3fY gfhar gRI e s ¢ oy
gl 5 H3fl o8 quicdar HeHAd Bl

g4 ;31 ad & i fafdiea Tt @ ara mcrlmlnatmgw Td o
%wﬁ%mwmaﬁaq&ﬁﬁmﬁmwwﬁw
2006-07, 2007-08 TF 2008-09 H ol 15.00.000/-3TehsT Y S ®IT &l
SEIRT 3T T 9T FL TS Sl 3T U4 SR & e e BN
I IS & 3T d1d 39! FAT hgall g7

wﬂﬁaﬂtaﬁmmwﬁmﬁrﬁrw&ﬁﬂﬁarwm
HASR S S working Wé‘r%mﬂsaﬂwwsoaﬁr 2006-07, 2007-08 TF
2008-09 & fIT 15.00.00.000/-37hs1 Usgg HUS ®IA NN T TTHTET
FI N & v §are (litigation) HATH A o [oIT U Fedell & dT &
W?ﬁammaﬁ?%m%%mwmmﬁaﬂﬁésﬁv
H B & 3T 3 I U arEdide a2dl & MR WS IS §
ST HTY B| EH SIS O2F Apl OO & Ud SAY $I HIEN AdST JoT
grer garg A 931 A §1" (emphasis supplied)

10. On perusal of the statements of various persons including
Sunil Bansal and confirmation by the other two Directors, who
were also present during the course of statements, it was
categorically accepted and agreed by the three Directors, which

had also been placed on record as Annexure 'A', stating about
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undisclosed investment in purchase of the various properties

during the following assessment years :-

2006-07 Rs.3,02,33,672
2007-08 Rs.5,57,72,494
2008-09 Rs.5.68.10.943
Total Rs.14,28,17,110/-
Rounded off Rs.15 crore

11. Thus, taking into consideration the material on record and
voluminous documents found during the course of survey, in our
view, the statements and offering of income during the course of
survey, cannot be said to be voluntary as it was clear cut admission
by not only Sunil Bansal but other two Directors as well, who were
also present at the time of statements who took into consideration
the categorical statements of the various person/associates of the
assessee and the Directors clearly admitting about the purchase
through these key person/associates. It is only when faced with the
statements as also the unrecorded/recorded documents found at the
business premises that the assessee came with a surrender. It is
also appropriate to observe that though the statements offering
surrender was made by Sunil Bansal coupled with the confirmation
by the other two Directors, during survey proceedings, but despite

the same, the assessee chose not to file return immediately,
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however, it is only when a show cause notice was again issued by
the AO on 12.3.2008 bringing it to the notice of the assessee about
admission of surrender to the extent of Rs.3,02,33,672/- thereafter
return was filed on 27.3.2008. In our view, the return so filed on
27.3.2008 by no stretch of imagination can be said to be a
voluntary act, but after detection.

12. We would also like to refer to the observation of the learned
Accountant Member (Shri B.R. Jain) of the Tribunal, where in para

13 he observes - “No documentary evidence in the shape of loose

papers or any other agreements reflecting payment as “on money”

is _available on record of the assessing authority”, and another

finding at page 15 of the impugned order “The assessing Authority

in the penalty proceedings made no field enquiry into the facts to

find out as to whether the assessee really made any investment

over and above what was disclosed originally in the books of

account. The explanation thus tendered by the assessee has not

been found to be false” (emphasis supplied). According to us, this

findings by the learned Accountant Member is wholly perverse,
based on no material and contrary to the material on record referred
to hereinbefore and was available before all the authorities

including the Tribunal. We have reproduced the statements of



22

various persons/Directors just to show the extent of loose papers
and incriminating documents found and admitted by the appellants
to counter the perverse finding of the learned Accountant Member
of the Tribunal.

13.  On the contrary, not only the AO but the learned CIT(A) as
well as the learned Judl. Member and the learned Third Member
have categorically found, as reproduced hereinbefore, that there
was ample material, voluminous documents found at the time of
survey which resulted into surrender by the appellant. There is
concurrent finding of the two Appellate Authorities.

14. A bare perusal of the aforesaid submission of the assessee
clearly makes out that in the penalty proceedings the assessee has
not even attempted to establish its bona fide nor submitted any
explanation worth considering, before the AO during the penalty
proceedings. In our view, when the assessee failed to discharge
the onus laid down wupon it, and did not offer any cogent
explanation except a small letter dated 2.3.2010 which has been
reproduced in para 5 hereinbefore, during the penalty proceedings
before the AO, there is no option but to uphold the findings of fact
by all the three Authorities confirming the levy of penalty. Even

otherwise, the breach of civil obligation which attracts a penalty
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under the provisions of an Act would immediately attract the levy
of penalty, irrespective of the fact whether contravention was made
by the defaulter with any guilty intention or not. A very heavy
onus was placed on the assessee to explain the difference between
the assessed income and returned income and the assessee did not
discharge the said onus. In the light of the discussion made above
and conduct of the assessee, it is thus clear that all the material
facts and particulars relating to the assessee's computation of
income were never disclosed by the assessee, and it is only as a
result of survey that a clear picture came out on the surface.
Admittedly, the statements of the persons or/and the three
Directors have never been retracted either during the assessment
proceedings or during the penalty proceedings at any stage.

15. The Madras High Court in the case of M.S. Mohammed
Marzook (Late) And Another v. Income-Tax Officer [2006] 283
ITR 254 (Mad) held that in a case where original return was filed
disclosing an income and consequent to a search proceeding if a
revised return has been filed, then the omission or wrong statement
by the assessee in the original return was not due to bona fide or
any inadvertence or mistake on his part, but the revised return was

filed only after the search action. It further held that though it is
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the case of the assessee that with a view to purchase peace he
offered the sums and non-taxable income, the Tribunal held that
there is no material with the assessee to show that the mistake had
crept in the original return accidentally without any intention
warranting deletion of penalty. On the other hand, the Appellate
Tribunal found that the reasons assigned by the Assessing Officer
to hold that the assessee had concealed the income are genuine and
accordingly, confirmed the penalty. The Madras High Court
further held that it is settled law that once the authorities have
arrived at a subjective satisfaction under the facts and
circumstances of the case, it may not be proper for the Court to
enter upon merits of the controversy at all, and unless it is
demonstrated that the indication made by the AO to initiate penalty
proceedings is mala fide, perverse, based on no evidence,
misreading of evidence or which a reasonable man could not form
or that the person concerned was not given due opportunity
resulting in prejudice, the said proceedings need no interference,
and accordingly the Court finding no question of law, much less a
substantial question of law, the appeal was dismissed.

18. The Madras High Court in the case of CIT, Madras v.

J.K.A. Subramania Chettiar [1977] 110 ITR 602, had an
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occasion to consider a case under Section 271(1)(c) of the Act
where a revised return was filed showing higher income, still
higher income was assessed by the AO, and in the said case the
assessee had filed original return disclosing an income of
Rs.27,556/-. Assessee filed a second return of income for the
assessment year 1963-64 disclosing a total income of Rs.75,044/-
which included business income of Rs.69,143/-. However, the
assessment was ultimately completed on a total income of
Rs.3,15,201/- which included a sum of Rs.3,09,645/- as income
from business. The Madras High Court taking into consideration
the aforesaid facts, held that the assessee had intentionally and
deliberately concealed the particulars of his income in the first
return as well as in the second return, he cannot escape the liability
to penalty.

16. The Allahabad High Court in the case of Addl. CIT,
Lucknow v. Radhey Shyam [1980] 123 ITR 125, held that even
filing of revised return is of no avail and benefit cannot be claimed
by a person filing original return knowing it to be false and penalty
was leviable on the basis of original return.

17. The Apex Court in a recent judgment in the case of Mak

Data P. Ltd. v. CIT [2013] 358 ITR 593 (SC), had an occasion to



26

consider a case where the original return was filed disclosing an
income of Rs.16,17,040/- along with tax audit report, and during
the course of assessment proceedings, the AO noticed certain
documents comprising share application forms, bank statements,
memorandum of association of companies, affidavits, copies of
income-tax returns and assessment orders and blank share transfer
deeds duly signed, had been impounded. These documents had
been found in the course of survey proceedings under Section
133A conducted on 16.12.2003, in the case of one M/s. Marketing
Services (a sister concern of the assessee). The AO then proceeded
to seek information from the assessee and issued a show cause
notice dated 26.10.2006. By the show cause notice, the AO sought
specific information regarding the documents pertaining to share
applications found in the course of survey, particularly, blank
transfer deeds signed by persons, who had applied for the shares.
Reply to the show cause notice was filed on 22.11.2006, in which
the assessee made an offer to surrender a sum of Rs.40.74 lakh
with a view to avoid litigation and buy peace and to make an
amicable settlement of the dispute, with the following words used

by the assessee :-

"The offer of surrender is by way of voluntary disclosure of without
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admitting any concealment whatsoever or with any intention to conceal and
subject to non-initiation of penalty proceedings and prosecution."

The AO verifying the details and calculations of the share
application money added the said amount of Rs.40,74,000/- and
brought to tax as "income from other sources" and assessed total
income at Rs.57,56,700/-. The penalty proceedings were initiated
for concealment of income and not furnishing true particulars of its
income under Section 271(1)(c) of the Act. The AO imposed
penalty under Section 271(1)(c) at Rs.14,61,547/- which was
upheld by the CIT(A), however, was deleted by the Tribunal. The
Delhi High Court accepted the plea of the Revenue that there was
absolutely no explanation by the assessee for the concealed income
of Rs.40,74,000/-. The High Court took the view that in the
absence of any explanation in respect of the surrendered income,
the first part of clause (A) of Explanation 1 1s attracted, and
reversed the finding of the Tribunal and allowed the appeal. On a
further appeal the Apex Court, taking into consideration, the words
"voluntary disclosure"; "buy peace", "avoid litigation", "amicable
settlement" etc., was of the opinion that the explanation to Section

271(1) raises a presumption of concealment, when a difference is

noticed by the AO, between reported and assessed income. The
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burden is then on the assessee to show otherwise, by cogent and
reliable evidence. When the initial onus placed by the explanation,
has been discharged by him, the onus shifts on the Revenue to
show that the amount in question constituted the income and not
otherwise. The assessee in that case had already stated that he had
surrendered the additional sum of Rs.40,74,000/- with a view to
avoid litigation, buy peace and to channelize the energy and
resources towards productive work and to make amicable
settlement with the Income-tax Department. The statute does not
recognize these types of defences under Explanation 1 to Section
271(1)(c) of the Act. It is trite law that voluntary disclosure does
not release the appellant-assessee from the mischief of penal
proceedings. Law does not provide that when an assessee makes a
voluntary disclosure of his concealed income, he had to be
absolved from penalty. Holding so, the judgment of the Tribunal
was set aside and the appeal filed by the Revenue was allowed.

The Apex Court further observed as under :-

"We are of the view that the surrender of income in this case is not
voluntary in the sense that the offer of surrender was made in view of
detection made by the Assessing Officer in the search conducted in the
sister concern of the assessee. In that situation, it cannot be said that the
surrender of income was voluntary. Assessing Officer during the course of
assessment proceedings has noticed that certain documents comprising
share application forms, bank statements, memorandum of association of
companies, affidavits, copies of Income Tax Returns and assessment orders
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and blank share transfer deeds duly signed, have been impounded in the
course of survey proceedings under Section 133A conducted on December
16, 2003, in the case of a sister concern of the assessee. The survey was
conducted more than 10 months before the assessee filed its return of
income. Had it been the intention of the assessee to make full and true
disclosure of its income, it would have filed the return declaring an income
inclusive of the amount which was surrendered later during the course of
the assessment proceedings. Consequently, it is clear that the assessee had
no intention to declare its true income. It is the statutory duty of the assessee
to record all its transactions in the books of account, to explain the source of
payments made by it and to declare its true income in the return of income
filed by it from year to year. The Assessing Officer, in our view, has
recorded a categorical finding that he was satisfied that the assessee had
concealed true particulars of income and is liable for penalty proceedings
under Section 271 read with Section 274 of the Income Tax Act, 1961.

The Assessing Officer has to satisfy whether the penalty proceedings be
initiated or not during the course of the assessment proceedings and the
Assessing Officer is not required to record his satisfaction in a particular
manner or reduce it into writing. The scope of Section 271(1)(c) has also
been elaborately discussed by this Court in Union of India vs. Dharmendra
Textile Processors (2008) 13 SCC 369 and CIT vs. Atul Mohan Bindal
(2009) 9 SCC 589." (emphasis supplied)

18. Taking into consideration the above facts viz-a-viz the instant
case, in our view the facts are exactly identical where voluminous
unrecorded material was found during the course of survey which
were impounded by the AO and consequent thereto a surrender
was made by the assessee herein, as in the case of Mak Data P.
Ltd. (supra). Rather in the instant case, we find that there are not
only documents of several unrecorded purchases coupled with the
statements of not only the employees and key persons who had
purchased the properties but also of the three Directors accepting
in unequivocal terms the undisclosed investment and detailing by

way of separate annexures, the manner in which undisclosed
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investment was made year-wise. Therefore, the judgment of Mak
Data P. Ltd. (supra) is squarely applicable.

19. Taking into consideration the above facts and circumstances,
and particularly when voluminous documents and statements of
various persons, as referred to hereinbefore, in our view it is a
proved case of concealment of income and we are also of the view
that penalty was rightly imposed by the AO and has rightly been
upheld by both the Appellate Authorities in unison based on
evidence and is a finding of fact.

20. We may also deal with some of the case laws cited by the
learned counsel for appellant.

21. In the case of T. Ashok Pai v. CIT (supra) tax matters of the
said assessee were looked after for a number of years by the Law
Agency Division of the Syndicate Bank, Manipal, which was
authorised to file the returns of income before the tax authorities
representing the assessee. On a return having been filed, Revenue
being dissatisfied called for better particulars of investments made
by the said assessee whereupon a revised return was filed on
12.1.1990 furnishing all the requisite particulars to the Department.
A second revised return was filed on which assessment was made

by the AO. The said revised return was accepted by the AO and it
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was contended, in the penalty proceedings that the assessee had
acted bona fide as the tax affairs were being looked after by the
professional group working with the Syndicate Bank. However,
the said contention was not accepted and penalty was imposed.
The Apex Court observed that in the penalty proceedings the
authorities must consider the matter afresh as the question has to be
considered from a different angle. The said judgment is
inapplicable as the AO in the penalty proceedings has considered
the material again and has come to a definite conclusion about
concealment of income.

22. In CIT v. Anwar Ali (supra), the issue was on different
proposition. It held that though addition made in the quantum
proceedings is good evidence, but before penalty can be imposed
the entirety of the circumstances must reasonably point to the
conclusion that the disputed amount represented income and that
the assessee had consciously concealed the particulars of his
income or had deliberately furnished inaccurate particulars. The
judgment of Apex Court is inapplicable as the facts of the instant
case the assessee himself has come forward and after noticing
various statements and the voluminous documents found from the

business premises of the assessee itself about offering of an income
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which was not originally shown or recorded in the books of
accounts.

23. The case of CIT v. Suresh Chandra Mittal (supra), relied
upon by the learned counsel for the appellant, is yet again on a
different proposition as the Apex Court found that the Department
has not discharged its burden of proving concealment and has
stimply rested its conclusion on the act of voluntary surrender done
by the asseessee in good faith. However, we have already noticed
the judgment in the case of Mak Data P. Ltd. (supra), which is
applicable to the facts of the instant case, where as a result of the
survey proceedings, the assessee came forward and surrendered
only because of the voluminous documents and statements of its
employees and person concerned were recorded.

24. In the case of CIT v. S. Khader Khan Son (supra), the Apex
Court observed that Section 133A does not empower any IT
authority to examine any person on oath, hence any such statement
has no evidentiary value and any admission made during such
statement cannot, by itself, be made the basis for addition. This
case 1s also inapplicable to the facts of the instant case because the
assessee himself has accepted, surrendered and paid due taxes and

has not denied the statements recorded under Section 133A of the
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various persons. Rather the Directors of the assessee agreed on the
statements in unison, which has been quoted extensively and even
the surrender made by the assessee ultimately attained finality.

25. The other judgments are inapplicable on the facts of the
instant case, therefore, having gone into the issue at length, we are
of the view that the finding of fact recorded by the learned Judl.
Member and learned Vice President, as the Third Member of the
Tribunal, is correct and the penalty was rightly imposed. No
question of law, much less substantial question of law arise out of
the order of the Tribunal as it is based on appreciation of evidence
and 1s based on pure finding of fact.

26. Consequently, for the reasons aforesaid we do not find any
illegality or perversity in the order impugned so as to call for any
interference by this Court. The appeal being devoid of merits, is

accordingly dismissed.

(J.K. Ranka) J. (M.N. Bhandari) J.

db
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[All corrections made in the judgment/order have been incorporated in the judgment/order being emailed.]
Deepankar Bhattacharya
PS



