O/TAXAP/901/2005 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 901 of 2005

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI Sd/-
and
HONOURABLE MR.JUSTICE G.R.UDHWANI Sd/-

1 Whether Reporters of Local Papers may be allowed to see Yes
the judgment ?

2 [To be referred to the Reporter or not ? No

3  |Whether their Lordships wish to see the fair copy of the No
judgment ?

4  Whether this case involves a substantial question of law No
as to the interpretation of the Constitution of India or any
order made thereunder ?

ALPHA LAB....Appellant(s)
Versus
INCOME TAX OFFICER....Opponent(s)

Appearance:
MRS SWATI SOPARKAR, ADVOCATE for the Appellant(s) No. 1
MR KM PARIKH, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE G.R.UDHWANI

Date : 07/06/2016
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ORAL JUDGMENT

(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1.

By way of this Appeal, the original

assessee has chal l enged the judgnent and

order of

the Tribunal whereby the appeal

preferred by the present appellant was

dismssed, confirmng the order of CT
(Appeal s) whereby the subsidiary which

was received by the appellant which was

t aken was reduced from capi t al
| nvest ment .

Thi s Court on 30. 11. 2005 had
adm tted t he mat t er wher ei n t he

followng questions were framed for

consi der

ation ;-

“I'1] Wiether, on the facts and
circunstances of the case the
| ncone Tax Appellate Tribunal was
justified in law in hol ding that
even in case of subsidy which was
admttedly received in a year,
earlier to t he year under
consi deration, nerely because the
sane is transferred to the
capital account of the partners,
the cost of assets could be
reduced by the said anount while
wor ki ng  out the depreciation
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al | owance?

[ 2] Whether, on the facts and in
the circunstances of the case the
| ncome Tax Appel |l ate Tribunal was
right in law in holding that the
cost of assets could be reduced
by the anpunt of subsidy which
was received prior to insertion
of Explanation 10 to Section
43(1) of the Incone Tax Act,
19617?”

Learned Counsel for the appellant
M s. Swat i Soparkar has drawn our
attention to the decision of this Court
rendered in Tax Appeal No.255/2007 on
05.10. 2015 whereby the first question
was decided in favour of the assessee
and the second question which was franed
by this Court was also answered in

favour of the assessee.

Learned Counsel for the respondent
M. KM Parikh has taken us to the
order of the CT (Appeals) and contended
that the view taken by the authorities
is just and proper in view of the
Explanation 10 to Section 43(1) of the

| ncone Tax Act and the Tribunal while
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considering the matter has observed as

under : -

“From the above, it i1s evident
that if the cost of an asset
acquired by the assessee has been
met by the governnent by way of
subsidy then so nuch of the cost
as is relatable to subsidy shal

not be included in the actual
cost of the assessee. It is not
di sputed by the assessee that
cost of certain assets acquired
by the assessee has been net by

t he subsi dy resol ved from
gover nnent anounti ng to
Rs. 8, 73, 702/ - . The Assessi ng

O ficer has reduced the subsidy
rel atable to each asset from the
cost of each asset. The action
of the Assessing Oficer is in
conformty with the provision of
Expl anati on 10. The only
contention of the assessee is
t hat during the year under
consi deration the subsidy was not

received and, t herefore, t he
Assessi ng O ficer was not
justified I n maki ng t he
adjustnent in this year. W are

unable to accept the above
subm ssi on. Depreciation has to
be allowed on the basis of WV.
WDV neans actual determ nation
of actual is necessary. Section
43(1) defines “actual subsi dy
fromthe actual cost of an asset.
Thus, for working out of the
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depr eci ati on, determ nation of
actual cost was necessary. The
Assessing Oficer has rightly
wor ked out the actual cost and
t hen VDV of t he assets,
Therefore, we do not find any
justification to interfere wth
the order of CIT(A) on this point
who has uphel d the working of the
Assessing O ficer. Accor di ngly,
ground No.1 of the assessee's
appeal is rejected.

W have heard |earned Advocates for
the respective parties and perused the
records of the case. It is necessary to
refer to Paragraphs 9 and 10 of Tax
Appeal No. 255/ 2007 wherein | t S

observed as under ;-

“9. At this juncture, it may be
noted that the expression actual
cost envisages the actual cost of
asset as reduced by any anount
received directly or indirectly
from any person or authority and
Expl anation 10 to section 43 (1)
of the Act, clearly provides that
where a portion of the cost of an
asset acquired by the assessee
had been nmet directly or
indirectly by t he Centr al
Governnment or a State Governnment
or any authority established
under any |law or by any person,
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in the form of a subsidy, then,
so nmuch of the <cost as is
relatable to such subsidy, shall
not be included in the actual
cost of the asset to the
assessee. A plain reading of
section 43 (1) of the Act, shows
t hat, ordinarily, when any
subsidy is received gqua an asset,
it would not be included in the
actual cost of the asset to the
assessee. |In other words, the
cost of the asset in the hands of
t he assessee would stand reduced
to the extent of subsidy received
by the assessee for the purchase

of such asset. However, in the
pr esent case, t he assessee
created t ot al facility by
constructi ng bui | di ng and

installing various nmachineries in
1993-94. Thus, the actual cost of
the assets in respect of which
subsi dy has been granted, cane to
be determned at the relevant
time. Thereafter, the assets
entered the block of assets and
| ost their independent identity
and the cost of such assets
nmerged wth the other assets in
the block. At the tinme when the
actual cost of the assets cane to
be conputed under section 43(1)
of the Act, Explanation 10 was
not on the statute book and
therefore, the assessee was not
required to reduce the anount of
subsidy from the actual cost.
Moreover, at that point of tineg,
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though the subsidy had been
sanctioned, the sane was not
di sbursed. The subsidy cane to be
actually given in the year under
consideration; a long tine after
the actual cost of assets cane to
be determ ned under section 43(1)
of the Act. The question that
arises for considerationis as to
whet her Expl anati on 10 to section
43(1) of the Act can be given
effect to in the facts and
circunstances of this case, by
reduci ng the actual cost of the
assets by the anount of subsidy
received by the assessee. To put
it differently, whether at this
stage it would be possible to
ascertain the actual cost of such
assets in terns of Explanation 10
to section 43(1) of the Act,
i nasmuch as, once such assets
enter the block, the depreciation
IS conputed on the witten down
value of the block of assets as
envi saged in section 43(6)(c) of
the Act. In terns of section
43(6)(c) of the Act, the witten
down value can be conputed only
I N t he manner provi ded
t hereunder, nanely, by adding the
actual cost of any asset falling
within that block acquired during
the previous year or by deducting
t he noneys payable in respect of
any asset within the bl ock, which
Is sold, discarded or denvolished
or destroyed during the previous
year together with the anount of
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the scrap value. The statute does
not contenpl ate any ot her
cat egory for conputi ng t he
witten down value of a block of
assets. Therefore, section 43(6)
(c) of the Act does not permt
reducing the witten down value
of the block of assets by the
amount of subsidy received in
relation to sone of the assets
formng part of the Dblock of
assets. Consequently, the costs
of assets cannot be reduced out
of the witten down value of
their respective blocks to the
extent of Rs.25,00,000/- as the
statute does not envisage any
manner of doing so. Wwen the
Assessing Oficer reduces the
cost of assets out of the witten
down value of the Dblock of
assets, he is reducing not only
the cost of assets in relation to
whi ch the subsidy is granted, but
the cost of all assets formng

part of the block, irrespective
of whet her any subsidy was
granted in respect of such

assets. Under the circunstances,
when t he statute does not
contenpl ate conputation of actual
cost of asset after it becones
part of a block of assets,
Expl anation 10 to sub-section (1)
of section 43 of the Act cannot
be made applicable to assets of
whi ch the actual cost has been
det er m ned nmuch bef ore t he
I nsertion thereof and which al so
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form part of a block of assets.
Ther ef or e, when It S not
possible to apply Explanation 10
of section 43(1) of the Act, in
relation to an asset which has
entered into the Dblock nuch
before the insertion thereof, it
nmust be regarded as never having
been intended by the legislature
to apply to assets formng part
of a block of assets which have
entered the bl ock much before the
I nsertion of Explanation 10 to
Ssub-section (1) of section 43 of
t he Act.

10. Anot her aspect of the nmatter
is that on the date when the
assessee had invested in fixed
capital assets, Explanation 10 to
sub-section (1) of section 43 of
the Act was not on the statute
book and hence, the actual cost
cane to be conputed in terns of
the law as existing at the
relevant tinme. Nothing happened
In the year under consideration
so as to justify the action of
reduction from the witten down
value of the block of assets.
Expl anation 10 to sub-section (1)
of section 43 of the Act cane
into effect only from 1.4.1999
t hat t oo prospectively and,
therefore, has no application,
nore so, when plant itself was
set-up in assessnent year 1993-
94.”
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6. Qua the first question which has
been posed before this Court admttedly,
the subsidy which was received against
the investnent was nade in a backward
area where industries were not present.
The sanme was for pronotion and that w |
not reduce the value of the assets. In
that view of the matter, considering the
evidence on record, both the issues,
|.e. issue No.1 and 2 are required to be

answered in favour of the assessee.

Sd/-
(K.S. JHAVERI, J.)

Sd/-

(G.R. UDHWANI, J.)
CAROLINE
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