O/TAXAP/187/2001 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 187 of 2001

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI Sd/-
and
HONOURABLE MR.JUSTICE G.R.UDHWANI Sd/-

1 |Whether Reporters of Local Papers may be allowed to Yes
see the judgment ?

2 [To be referred to the Reporter or not ? No

3  |Whether their Lordships wish to see the fair copy of the No
judgment ?

4  Whether this case involves a substantial question of law  No
as to the interpretation of the Constitution of India or any
order made thereunder ?

FIDELITY SHARES AND SECURITIESP. LTD.....Appellant(s)
Versus
DY. C. I. T.(ASSESSMENT)....Opponent(s)

Appearance:
MR JP SHAH, ADVOCATE for the Appellant(s) No. 1
MRS MAUNA M BHATT, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE G.R.UDHWANI
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O/TAXAP/187/2001
Date : 13/06/2016

ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. By way of this Appeal,

JUDGMENT

t he Appel | ant

— has challenged the judgnent and order

dated 12.03.1999 of t he

| ncone Tax

Appel l ate Tribunal, Ahnedabad Bench “B’,
Ahnedabad in |TA No.1889/Ahd/ 1993 for
the Assessnent Year : 1989-90 whereby
the Appeal of the Depart nent was

al | owed.

2. Wi | e adm tting t he

16. 07. 2001, the follow ng

matt er on

subst anti al

questions of law were franmed by the

Court for consideration :-

“l1. Whether, on the facts and in the

ci rcunst ances of t he

Tri bunal was right

taken by the Departnent

case, t he

I N law in
adj udi cating a ground of

appeal not

Vi z. whet her

the surplus of service charges i.e.

total service charges
connect ed therew th

t he busi ness?

| ess expenses
I S to be
excluded from the total

profit of

2. Whether, on the facts and in the

ci rcunst ances of t he
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O/TAXAP/187/2001 JUDGMENT

Tribunal was right in holding that
such surplus is to be excluded from
the profits of business for arriving
at export profit under sec. 80HHC?

3. Wiether, on the facts and in the
ci rcunstances  of the case, t he
Tri bunal was right in law in
adj udicating a ground of appeal not
taken by the revenue viz. whether
Rs. 16, 39, 443/- being sale of REP
|licence wll form part of total
t ur nover ?

4. \Wether, on the facts and in the
Ci rcunst ances of the case, t he
Tribunal was right in law in hol ding
that Rs.16,39,443/- being sales of
REP licence it is to be included in
total turnover for the purpose of
deduction u/s. 80HHC?

5. VWihether the Tribunal had the
power to pass such an order whereby
the total incone of the assessee was
far much nore than the total incone
assessed by the Assessing Oficer
and that too, in absence of any
grounds of appeal taken by the
revenue praying for such decision
and wi thout hearing the assessee on
such proposed result?”

At the outset, |earned Counsel for
the appellant has stated that he does
not press into service the issues 1, 2,
3 and 4. Qua issue No.5, it is
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O/TAXAP/187/2001 JUDGMENT

submtted that the said issue is covered
by the decision of this Court in the
case of Mcorp @ obal (P) Lt d. V.
Comm ssioner of Incone-tax, Chaziabad
reported in [2009] 178 taxman 347 (SO
and Paragraph 6 of the said judgnent

reads as under : -

“6. In the case of Hukuncthand MIl1ls
Ltd. v. CT reported in (1967) 63
| TR 232 this Court has held that
under Section 33(4) of the |ncone-
tax Act, 1922 (equivalent to Section
254(1) of t he 1961  Act), t he
Tri bunal was not authorized to take
back the benefit granted to the
assessee by the AO. The Tribunal has
no power to enhance the assessnent.
Applying the ratio of the said
judgnent to the present case, we are
of the view that, in this case, the
AO had granted depreciation in
respect of 42,000 bottles out of the
total nunber of bottles (5, 46,000),
by reason of the inpugned judgnent.
That benefit is sought to be taken
away by the Departnment, which is not
permssible in law. This 1is the
infirmty in the 1inpugned judgnent
of the H gh Court and the Tribunal.”

Learned Counsel for the appellant has
taken this Court to the relevant issues
raised in this Appeal which are detailed
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her eunder

JUDGMENT

As per Us. Profit of Business x 80HHC
Export Tur nover Rel i ef
Total Turnover
Assessee 2,08,55,959 x 3,02,19, 746 =19689678
3, 20, 09, 756
Assessing [143(3) |2,11,92,759 x 3,02,19, 746 |=13351438
Oficer order | 7 e---------- (32009756
4,79,42,313 |+17507000
- 1639443)
Assessing [154 2,11,92, 759 x 3,02,19, 746 =12927582
Oficer order |  ae---------
4,95, 81, 756
W th 16, 39, 443
arT 2,11,92, 759 x 3,02,19, 746 =19582000
(Appeals) | |  eeeea-a----
3, 20, 09, 756
17,50, 700
3, 37, 60, 456
O der of 54, 36, 459 X 3,02,19, 746 |=4892813
Tribunal | | e
3, 37, 69, 456
Learned Counsel for the appellant has
also drawn our attention to Sections

251(1)(a) and 253 of
as also to Section 24(5) of

t he

| ncone Tax Act
the Wealth

Tax Act, which read as under : -

Section 251(1)(a) of the Incone Tax Act
(Appeal s)

“Power of the Conm ssi oner
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O/TAXAP/187/2001 JUDGMENT

251(1) In disposing of an appeal,
the Conm ssi oner ( Appeal s) shal |
have the foll owi ng powers -

(a) in an appeal against an order

of assessnent, he may confirm
r educe, enhance or annul t he
assessnent . ”

Appeal s to the appellate Tribunal

“253. (1) Any assessee aggrieved by any
of the followng orders nmay appeal to
the Appellate Tribunal agai nst such
order -

(a) an order passed by a [Deputy
Conmm ssi oner (Appeals)] [before the
1st day of October, 1998] [or, as the
case may be, a Conm ssi oner
(Appeal s) under [***] [section 154],
[***] section 250, [section 271,
section 271A or section 272A]; or

(b) an order passed by an Assessing
O ficer under clause (c) of section
158BC, I N r espect of sear ch
I nitiated under section 132 or books
of account, other docunent or any
assets requisitioned under section
132A, after the 30th day of June,
1995, but before the 1st day of
January, 1997; or

(ba) an order passed by an Assessi ng
Oficer under sub-section (1) of
section 115VZC, or

(c) an order passed by a [Principal
Commi ssi oner or] Comm ssioner [under
section 12AA [or wunder clause (vi)
of sub-section (5) of section 80(g
or] under section 263 J[or under
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section 271] [or under section 272A]
[***] or an order passed by him
under section 154 anending his order
under section 263] [or an order
passed by [ Princi pal Chi ef
Comm ssi oner or] Chief Conm ssioner
or a [Principal Director General or]
Director General or a [Principal
Director or] Director under section
272A; [or]]

(d) an order passed by an Assessing
O ficer under sub-section (3), of
section 143 or section 147 [or
section 153A or section 153C] in
pursuance of the directions of the
Di spute Resol ution Panel or an order
passed under section 154 in respect
of such order;]

(e) an order passed by an Assessing
O ficer wunder sub-section (3) of
section 143 or section 147 or
section 153A or section 153C wth
the approval of the [Principal
Conm ssi oner or] Conmi ssi oner as
referred to in sub-section (12) of
section 144BA or an order passed
under section 154 or section 155 in
respect of such order;

(f) an or der passed by t he
prescri bed authority under sub-
clause (vi) or sub-clause (via) of
cl ause (23) of section 10.]”

Section 24(5) of the Wealth Tax Act, 1957

“(5) The Appellate Tribunal may,
after giving both parties to the
appeal an opportunity of bei ng
heard, pass such orders thereon as
it thinks fit, and any such orders
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may include an order enhancing the

assessnment _or penalty: 446 [Provided
that if the valuation of any asset
S obj ect ed to, the Appellate
Tri bunal shall,

(a) in a case where such
valuation has been nade by a
Valuation O ficer under section
16A, also give such Valuation
O ficer an opportunity of being
hear d;

(b) in any other <case, on a
request being nade in this behalf

by the 439 [Assessing Officer],
give an opportunity of being
heard also to any Valuation
O ficer nomnated for the purpose
by the Assessing Oficer;

Provided further t hat no order
enhanci ng an assessnent or penalty
shall be made wunless the person
affected thereby has been given a
reasonable opportunity of show ng
cause agai nst such enhancenent.”

Learned Counsel for the respondent
Ms. Mauna M Bhatt has supported the
order of the Tribunal and contended that
in view of the observations, t he
Tri bunal has all the powers to enhance
and/ or deduct the benefits given by the

Assessing Oficer.
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5. W have heard |earned Advocates for
the respective parties. In view of the
above referred decision in the case of
Mcorp dobal (P) Ltd. (supra), we are of
the view that the contention raised by
| ear ned Counsel f or t he appel | ant
requires to be accepted as the Tribunal
has no power under the Incone Tax Act to
enhance the assessnent in Appeal in view
of the statutory provisions. Hence,
il ssues No.1 to 4 are not considered and
the issue No.5 is answered in favour of

t he assessee and agai nst the departnent.

Sd/-
(K.S. JHAVERI, J.)

Sd/-

(G.R. UDHWANI, J.)
CAROLINE
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