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Dated this the 30th day of June, 2016

                JUDGMENT
Antony  Dominic, J.

These appeals are filed by the Revenue challenging the ordersof  the  Income  Tax  Appellate  Tribunal,  Cochin  Bench  in  ITANos.325/10,  400/11 and 401/11.  The assessment year relevantfor these cases is 2006-2007.  2.  The common facts of the case are that the assessees filedthe appeals aggrieved by the order passed by the Commissioner ofIncome  Tax  (Appeals)  upholding  the  additions  made  by  theAssessing Officer on freight payments, under Section 40a(ia) of theIncome Tax Act.  This was on the ground that the assessee did notdeduct tax at source on the freight charges paid by them.  Acceptingthe contention of the assessees that the payment in question weremade in the previous year and that, therefore, Section 40a(ia) wasinapplicable, the Tribunal allowed the appeals.  The acceptance of
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the aforesaid contention of the assessees was on the basis that theSpecial Bench of the Tribunal itself in the case of Merilyn Shipping

& Transport v. Addl. Commissioner of Income Tax (2012) 70 DTR 81had accepted the said contention.  It is aggrieved by these orders ofthe Tribunal, the Revenue has filed these appeals.  3.   We heard  the  Senior  Counsel  for  the  Revenue,  learnedSenior Counsel  appearing for  the assessee in ITA 58/13 and thelearned counsel for the assessee in the other two cases.4.  The question of law raised in these appeals is whether theTribunal  was  correct  in  holding  that  Section  40a(ia)  wasinapplicable since the payments were made by the assessees in theprevious year.  Insofar as this question raised is concerned, as wehave  already  stated,  the  only  basis  on  which  the  Tribunal  hasallowed the appeals is the order passed by the Special Bench of theTribunal in  Merilyn Shipping & Transport case (supra).  This order
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passed by the Tribunal has already been held to be incorrect by theGujarat High Court in the judgment Commissioner of Income Tax v.

Sikandarkhan N. Tunvar [2013] 357 ITR 312 (Guj).   Considering analmost similar case, this court has followed the Gujarat High Courtjudgment in the judgment in the I.T.A.No.278/14, where this courtheld thus:
“Another contention that was pressed into service was
that the appellants had already paid the amount and
therefore,  the  provisions  of  Section  40(a)(ia),
applicable only in respect of the amount which remains
to be payable on the last day of the financial year, is not
attracted.   Therefore,  according  to  the  appellants,
disallowance cannot be sustained. This contention was
sought to be substantiated by relying on the judgment
of  the  Allahabad  High  Court  in  Commissioner  of
Income Tax v.  Vector Shipping Services (P)  [(2013)
357 ITR 642 (All)].  Primarily, this contention should be
answered with reference to the language used in the
statutory provision.   Section 40(a)(ia)  makes it  clear
that the consequence of disallowance is attracted when
an  individual,  who  is  liable  to  deduct  tax  on  any
interest payable to a resident on which tax is deductible
at  source,  commits  default.   The  language  of  the
Section does not  warrant an  interpretation that  it  is
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attracted only if  the interest  remains  payable  on the
last day of the financial year.  If this contention is to be
accepted, this Court will have to alter the language of
Section  40(a)  (ia)  and  such  an  interpretation is  not
permissible.  This view that we have taken is supported
by judgments  of the Calcutta High Court in  Crescent
Exports  Syndicate  and another [ITAT 20 of  2013]
and  the  Gujarat  High  Court  in  the  case  of
Commissioner of Income Tax v.  Sikandadarkhan N
Tunvar [ITA  Nos.905  of  2012  &  connected  cases],
which have been relied on by the Tribunal. 

5.   This  itself  shows that  the order passed by the Tribunalplacing reliance entirely on the judgment in the Merilyn Shipping &

Transport case (supra) is unsustainable and has to be reversed.  6.  The assessees placed reliance on Section 194(C)(3) as itstood  prior  to  its  substitution  by  Finance  Act  2  of  2009  andaccording to the assessees, going by the said provision they had noliability to deduct tax.  However, we find that such a contention was
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not raised or considered by the Tribunal and, therefore, we are notinclined to consider the contention now urged before us.7.   According  to  us,  having  regard  to  the  judgment  of  theGujarat  High Court  in  Merilyn  Shipping  & Transport case (supra)and the judgment of this court in I.T.A.No.278/14, the orders of theTribunal has to be set aside and the matter has to be remitted tothe Tribunal for fresh consideration.  It is also clarified that if theassessees so desire, it would be open to them to claim the benefit ofSection  194(C)(3) as it stood prior to its substitution by FinanceAct 2009 before the Tribunal, if necessary by producing additionalmaterials also.  It is also ordered that on consideration of the saidcontention,  if  the  Tribunal  finds  that  factual  adjudication  isnecessary, it would be open to the Tribunal to remit the matter tothe Assessing Officer for reconsideration.
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8.   Accordingly,  setting  aside  the  orders  passed  by  theTribunal  in  ITA Nos.325/10,  400/11 and 401/11 and answeringthe question of law raised in favour of the Revenue, these appealsare  disposed  of  remitting  the  matter  to  the  Tribunal  for  freshconsideration.  The Tribunal shall consider the matter in the lightof the aforesaid observations and pass fresh orders.Appeals are disposed of.

Sd/-
          ANTONY DOMINIC

            JUDGE

Sd/-
                    P.V.ASHA
                 JUDGE
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