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UPON hearing counsel the Court nade the foll ow ng
ORDER

The appeal is allowed with no order as to costs.

[ SUMAN WADHWA] [ MADHU SAXENA]
COURT MASTER COURT MASTER
Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NCS. 2327 OF 2005

COVMMNR. OF | NCOVE TAX, TRI VANDRUM
APPELLANT

VS.

R PRATHAP, SUN FOOD CORPORATI ON.. RESPONDENT

ORDER

This civil appeal is directed against the judgnment of the
Di vi sion Bench of the High court of Kerala dated 9th June, 2003 in
| TA No. 240 of 2002.

The short question which arises for determnation in this



civil appeal is as foll ows:

"Whet her on facts and circunmstances of the case
the assessee was entitled to clai mdeduction under
Section 80 HH in respect of the profits derived by the
assessee from processing of cashew in the factories
owned by its sister concerns/outsiders?"

In this case we are concerned with the Assessment year

1994- 95.

We quot e hereinbel ow the said Sec.80 HH(1):

"Where the gross total incone of an assessee
i ncludes any profits and gains derived froman industrial
undert aki ng, or the business of a hotel, to which this
Section applies,
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there shall, in accordance with and subject to the
provisions of this Section, be allowed, in conputing the
total incone of the assessee, a deduction from such
profits and gains of an anobunt equal to 20% thereof.
The above Section 80HH comes under Chapter VIA.
Chapter VIA is again divided into various sub-chapters. W are
concerned with sub-chapter-C which refers to deductions in respect of
certain Incones. Under Sec.80HH(1) it is stipulated that where the
gross total inconme of an assessee includes any profits and gains
derived fromindustrial undertaking to which the Section applies
then there shall be allowed in conputing the total incone of the
assessee a deduction fromsuch profits and gains of an anobunt equa
to 20% t hereof. Under Sec.80HH (2) certain conditions are required
to be satisfied before an industrial undertaking can claimthe benefit
of deduction under Sec.80HH(1).
The object underlying enactnent of Section 80HH(1l) is to
encourage setting up of new industrial undertakings in backward
ar eas.

In the present case we are concerned with the case of an

assessee who clains to be a processor of cashew kernel s. At the



outset it may be stated that the said processing consists of various
stages like drying foll owed by heating followed by decorticating

whi ch
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results in energence of the kernel covered by the skin which is
ultimately sold. The inportance of setting out the process in detail is
to denonstrate that if an assessee clains that he is the processor who
has outsourced sone of its activities to its sister concern then the
nature of the activity undertaken by the industrial undertaking has
got to be denobnstrated by the assessee who clai ns deduction under
Sec. 80HH(1).

In the present case the assessee who has cl ai ned deducti on has
not given any particulars regarding the activity undertaken by it, the
activity outsourced by it to its sister concern, whether those sister
concerns are located in or outside the back ward areas etc. There is
no claimmade by the assessee that its sister concerns are its job
workers. No details have been given as to whether after the process
stands undertaken by its sister concerns, whether or not, the
material cones back to the assessee for further activities before
export. There is no avernent that the assessee is the principa
manuf act ur er. In the circunstances we are of the view that the
assessee was not entitled to claimthe benefit of Section 80HH in the
assessnent year in question. However, we may add that the
Department has given the benefit of 20% of the profits vis.-a-vis. the

nunber of bags processed in the assessee’s owned factory
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situated/l ocated in the backward area and to that extent we do not

wi sh to disturb the findings given by the AO as well as by the T (A).
None of the above aspects have been considered in the

i mpugned judgnment by the Hi gh Court. Even the Tribunal in the

present case has nerely stated in its order that the assessee is

entitled to succeed in view of the judgnment of the Kerala Hi gh Court

in the case of CIT vs. Indian Resins and Polyners Ltd. reported in

235 I TR 5. W do not wish to conment or express our own Vi ew on

the judgnent of the Kerala High Court in the case of Indian Resins



and Polynmers Ltd. (supra). However, even assuning for the sake of
argunent that the said judgnent is applicable, still we are of the
view that in the case of Indian Resins and Polyners Ltd. (supra) the
assessee had stated in detail the entire process undertaken by it
which fulfills the paraneters nentioned herei nabove by us.

However, in this case, on account of absence of any details regarding
the process undertaken by the assessee and its sister concerns the
Department is right in contending that the judgnent of the Keral a

Hi gh Court in Indian Resins and Polyners Ltd. (Supra) has no

application.
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For the aforestated reasons we set aside the inmpugned

judgnents of the High Court and the Tribunal. W accordingly allow

the appeal with no order as to costs.

(S. H KAPADI A)

( B. SUDERSHAN REDDY)
NEW DELHI
Novenber 29, 2007



